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Edna S. Mead, Administratrix of the estate 
of Mary Elizabeth Phillips, deceased, 

Appellant, 

vs. 

Katharine Putnam Phillips, 

Elizabeth Laura Phillips, 

The Washington Loan and Trust Com¬ 
pany, a corporation, 

Appellees. 


BRIEF FOR APPELLANT. 
Jurisdictional Statement. 


The amended complaint filed in the District Court of 
United States for the District of Columbia was in thj 
counts. The first count sought to recover a widow’s 
of her husband’s estate on the ground that from the ti 
of the husband’s death continuously to the time of 
widow’s death, she was wholly incapacitated, mentally 
physically, and therefore incapable of asserting and est 
lishing her legal rights as a widow, and her trustee, 
appellee, Katharine Putnam Phillips, whose personal 
fiduciary interests were in conflict with the incompet^ 
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widow’s interests, failed to take steps to have the widow’s 
rights and interests asserted and established against the 
husband’s estate. (Appellant’s App. 1-9.) The second 
count sought to recover the sum of $12,127.80 due from the 
husband's estate to the widow. (Appellant’s App. 9-11.) 
The third count sought to recover a judgment for damages 
in the sum of $39,340.42 against the appellee, Katharine 
Putnam Phillips, resulting from her failure, as trustee of 
the incompetent widow’s estate, to properly perform her 
duties as such trustee. (Appellant’s App. 11-12.) 

The District Court had jurisdiction under Sections 11- 
305, 11-300, and 11-325, and this Court has jurisdiction of 
this appeal under Section 17-101 of the District of Colum¬ 
bia Code, 1940 Edition. 

Statement of Case. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia dis¬ 
missing the appellant’s action, the appellees having moved 
the Court to dismiss the action on the ground that the com¬ 
plaint failed to state a claim against them, or any of them, 
upon which relief could be granted. (Appellant’s App. 20- 
22 .) 


Parties. ’ 

The appellant is administratrix of the estate of Mary 
Elizabeth Phillips, deceased, who until her death on Janu¬ 
ary 28, 1940, was the widow* of Thomas Newkirk Phillips, 
deceased. (Appellant’s App. 1-2.) 

Appellees, Katharine Putnam Phillips and Washington 
Loan and Trust Company, are executors and trustees of the 
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estate of the husband, Thomas Newkirk Phillips, deceased, 
who died on February 21,1935. (Appellant’s App. 2.) 

Appellee, Katharine Putnam Phillips, was also a sister 
of Thomas Newkirk Phillips and one of the beneficiaries 
under the terms of his will. She was also trustee for the 
estate of the widow, Mary Elizabeth Phillips, during her 
lifetime, having been appointed and qualified on September 
23, 1935 in Equity cause No. 59,123, on the ground that 
Mary Elizabeth Phillips was then incapable of managing 
her own affairs. (Appellant’s App. 5-6 and 13-14.) 

Appellee, Elizabeth Laura Phillips, was a sister of 
Thomas Newkirk Phillips and one of the beneficiaries 
under the terms of his will. (Appellant’s App. 13.) 

It will be observed from the foregoing that appellee, 
Katharine Putnam Phillips, appeared in five different ca¬ 
pacities ; i. e., as executor, trustee and beneficiary under the 
will of Thomas Newkirk Phillips, deceased, his sister, jmd 
as trustee for the estate of his widow during her lifetime. 

First Count of Complaint. 

The first count of the complaint alleged that Thoiiias 
Newkirk Phillips died on February 21, 1935. He was Sur¬ 
vived by his widow, two sisters and a brother. He left a 
will dated June 30, 1934, a copy of which w r as appended to 
and made a part of the complaint. (Appellant’s App|. 2 
and 13.) 

The will, after directing the payment of debts, be¬ 
queathed his household furniture, furnishings, personal 
effects and jewelry to his wife during her life, and upon tier 
death, to his sisters, and released his brother from the obli¬ 
gation of a $4,000.00 note. All the remainder of his estate, 
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which consisted entirely of personal property in the amount 
of about $55,000 was bequeathed to his sister, Katharine 
Putnam Phillips, and The Washington Loan and Trust 
Company, as trustees, with the usual powers, and with 
directions to pay the net income in monthly or quarterly 
installments to his sister, Katharine Putnam Phillips, to be 
used by her exclusively for the care and welfare of his 
widow during her lifetime. The will also authorized the 
trustees to pay over to his sister, Katharine Putnam Phil¬ 
lips, such part of the principal of his estate as might be 
necessary, in the discretion of the trustees, for the care 
and welfare of the widow during her lifetime and upon 
her death, it directed distribution of the principal and ac¬ 
crued income to his sisters in equal shares. (Appellant’s 
App. 13-19.) 

The first count of the complaint further alleged that 
from the time of the death of Thomas Newkirk Phillips on 
February 21, 1935 continuously to the time of the widow’s 
death on January 28, 1940, she was wholly incapacitated 
and incompetent, mentally and physically, and was unable 
to read, write or talk and entirely helpless and unable to 
make known any of her wants or desires, and that her 
condition was known to the appellees and the Probate 
Branch of the District Court of the United States for the 
District of Columbia, in which the estate of Thomas New¬ 
kirk Phillips, deceased, was being administered. (Appel¬ 
lant’s App. 2-3.) 

The widow and her custodian, Dr. Daniel Hartman Kress, 
Superintendent of the Washington Sanatorium, Takoma 
Park, Maryland, were served with a summons, which gave 
notice that application had been filed in the Probate Branch 
of the District Court of the United States for the District 
of Columbia for probate of the will of Thomas Newkirk 
Phillips, deceased, but the widow did not receive any other 
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or further notice of any kind or nature of any of the jpro- 
bate proceedings. (Appellant’s App. 3.) 

The Probate Branch of the Court appointed a Guardian 
ad Litem for the widow on April 19, 1935. The Guardian 
ad Litem filed an answer on May 1,1935 in which he stated 
that he had examined the record in the case and talked 
with officers of the Washington Loan and Trust Company 
and the decedent’s two sisters, and after due inquiries, be¬ 
lieved that letters testamentary should be granted to the 
named executors. Thereafter, on May 15, 1935, the will 
was admitted to probate and the Guardian ad Litem peti¬ 
tioned the Court for an allowance of a fee and was awarded 
$75.00. (Appellant’s App. 3-4.) 

Apparently the Guardian ad Litem was appointed and 
acted pursuant to Section 19-303 of the District of Colom¬ 
bia Code, 1940 Edition, which appears on page 9 of this 
brief. 

The incompetent widow did not have any further or 
other representation of any kind or nature before the 
Probate Court at any stage of the probate proceedings. 
(Appellant’s App. 4.) Without notice to the incompetent 
widow or anyone for her, the executors sold the household 
furniture, furnishings, personal effects and jewelry in 
which the widow had a life estate and failed to accoum; to 
the widow’s trustee for any part of the proceeds of the 
sale of the property. (Appellant’s App. 6, 7.) The execu¬ 
tors filed their account and claim for fees and expenses 
and made distribution of the entire estate without notice 
of any kind to the widow or anyone for her and without 
compliance with the provisions of Probate Rule 14, wl|iich 
appears on pages 10-11 of this brief. (Appellant’s App. 5.) 
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The appellee, Katharine Putnam Phillips, as trustee of 
the estate of the incompetent widow, did not take any ac¬ 
tion or make any attempt whatever to recover from the 
estate of Thomas Newkirk Phillips, deceased, the widow’s 
share to which she was entitled and failed and neglected 
to apply to any Court for an order electing on behalf of 
the incompetent widow between the supposed provision 
made for her in the will of her deceased husband and the 
distributive share of his estate which she would have re¬ 
ceived had he died intestate, and no such election was ever 
made on her behalf, although it would have been to her 
best interests and the best interests of her estate to have 
renounced her rights, if any, under the provisions of the 
will. (Appellant’s App. 5-6.) 

Neither the incompetent widow in her lifetime or her 
administratrix has received any part of her widow’s share 
of the estate of her deceased husband, except expenditures 
made by the executors and trustees of the estate to the 
appellee, Katharine Putnam Phillips, to be used for the 
support and medical care of the widow, the amounts of 
which were unknown to appellant, but she was willing and 
offered to have such amounts with interest thereon credited 
against the widow’s share of the estate. (Appellant’s App. 
7-8.) 


On February 14, 1940, the appellees, Washington Loan 
and Trust Company and Katharine Putnam Phillips, be¬ 
fore they had made distribution under the terms of the 
testamentary trust, were notified that there were claims in 
favor of the estate of Mary Elizabeth Phillips against the 
estate of Thomas Newkirk Phillips. (Appellant’s App. 
8 .) 

In substance, the demand for relief in the first count was 
that the Court assert and establish the rights of the widow 
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and her estate the same as though she or a court of compe¬ 
tent jurisdiction on her behalf had asserted and established 
her rights in the estate of her deceased husband within the 
statutory limitation and that, after establishing the amount 
of her share, the appellant have judgment therefor. There 
was also a general demand for relief. (Appellant’s App. 
8-9.) ‘ 

Second Count of Complaint. 

The second count of the complaint incorporated the first 
count as a part thereof and alleged that on December 7, 
1900 and for about fifteen years thereafter, Mary Elizabeth 
Phillips was employed and with the proceeds of her Warn¬ 
ings, which constituted her own property as absolutely as 
if she had been unmarried, she opened an account in her 
own name with the Equitable Cooperative Building Asso¬ 
ciation of Washington, and on June 17, 1907, when the 
value of the account was $2,263.30, she transferred ijt to 
herself and her husband, jointly, subject to the order of 
either, and at the death of either, to the survivor. On 
March 25, 1918, her husband withdrew $4,038.85 and on 
January 29, 1929, he withdrew $8,088.95. Appellant al¬ 
leged that the money so withdrawn was the sole and sepa¬ 
rate estate of Mary Elizabeth Phillips and that it had not 
been repaid or accounted for. This count demanded judg¬ 
ment for the total of the amounts so withdrawn by the 
husband with interest thereon. (Appellant’s App. 9-11.) 

• 

Third Count of Complaint. 

The third count of the complaint also incorporated the 
first count as a part of it and alleged that it was the duty of 
the appellee, Katharine Putnam Phillips, as trustee o^ the 
estate of the incompetent widow in Equity cause No. 59,123 
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of the District Court of the United States for the District 
of Columbia, to make a reasonable effort and to use due 
diligence to recover from the estate of the deceased hus¬ 
band, the widow’s share to which she was justly and legally 
entitled and to apply to a court of competent jurisdiction 
for an order electing on behalf of the incompetent widow 
between the supposed provision made for her in the will 
of her deceased husband and the distributive share of his 
estate which she would have received had he died intestate, 
and that it w*as also her dutv to recover monies due the 

w 

incompetent widow from the estate of her deceased hus¬ 
band, but the appellee, Katharine Putnam Phillips, wholly 
failed and neglected so to do, to the damage of the incompe¬ 
tent widow and her estate in the sum of $39,340.42, for 
wilich judgment was demanded with interest. (Appellant’s 
App. 11-12.) 

Statutes and Rules of Court Involved. 

(a) Statutes. ' 

The applicable provisions of the District of Columbia 
Code, 1940 Edition, are as follows: 

“19-301. Citation—Notice by publication—Unknown 
heirs at law and next of kin. Upon the filing of a peti¬ 
tion for probate of a will a citation shall be issued to all 
persons who would be entitled to or interested in the 
estate of the testator in case such will had not been 
executed to appear in said court on a day named, not 
earlier than ten days, exclusive of Sundays, after the 
filing of said petition, and show r cause why the prayer 
of the petition should not be granted. If said citation 
shall appear from the return thereof to have been 
served upon all said persons at least five days before 
the day named as aforesaid, the said court shall pro¬ 
ceed, if no caveat be filed, to take the proofs of the 
execution of said will. But if any of the parties in¬ 
terested, as aforesaid, as heirs, next of kin, or other- 
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wise, shall be returned ‘Not to be found,’ the said c:>urt 
shall cause not less than thirty days’ notice of the ap¬ 
plication of such probate to be published once in each 
of three successive weeks in some newspaper of general 
circulation in said District, and may order such other 
publication as the case may require, and shall caube a 
copy of such publication to be mailed to the last known 
post-office address of each of the parties so returned not 
to be found. 

<< * * • • • a 

• 

“19-303. Guardian ad litem for infant or non com¬ 
pos. Whenever it shall appear that any party inter¬ 
ested as aforesaid, is under age, or non compos, the 
court shall appoint a guardian ad litem to represent 
said party at the hearing of the application to admit 
the will to probate, and with authority to file a caveat, 

as he may be advised, in behalf of said party.” 

* • * * * 

“18-210. Devise in lieu of dower. Every devise of 
land or of any estate therein, or bequest of personal 
estate to the wife of the testator, shall be construed to 
be intended in bar of her dower in lands or share of the 
personal estate, respectively, unless it be otherwise 
expressed in the will.” 

“18-211. Renunciation of devises a/nd bequests — 
Form, — Limitation—Interest to be taken by widod) or 
widower upon such renunciation. A widow shall be 
barred of her right of dower in the land and share in 
the personal estate by any such devise or bequest unless 
within six months after administration may be granted 
on her husband’s estate she shall file in the probate 
court a written renunciation to the following effect: 

‘I, A. B., widow of., late of., 

deceased, do hereby renounce and quit all claim to any 
devise or bequest made to me by the last will of my 
husband exhibited and proved according to law; aid I 
elect to take in lieu thereof my dower and legal sAare 
of the estate of my said husband.’ If, during said pe¬ 
riod of six months, a suit should be instituted to construe 
the will of her husband, the period of six months for 
the filing of such renunciation shall commence to run 
from the date when such suit shall be finally determined, 
by appeal or otherwise. 

“By renouncing all claim to any and all devises and 
bequests, made to her by the will of her husband, she 
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shall be entitled, in addition to her dower, to the dis¬ 
tributive share of his personal property, which she 
would have taken had he died intestate, and, except in 
cases of valid ante-nuptial or postnuptial agreements, 
this provision for the wife shall apply with the effect 
(without formal renunciation) to cases where the hus¬ 
band has made no devise or bequest to his wife. 

‘‘By renouncing, within the period above prescribed, 
all claim to any and all devises or bequests, made to 
him by the will of his wife, the husband shall be en¬ 
titled to the distributive share in her personal property 
which he would have taken had she died intestate, and, 
except in cases of valid ante-nuptial or postnuptial 
agreements, this provision for the husband shall apply 
with like effect (without formal renunciation) to cases 
where the wife has made no devise or bequest to her 
husband.’ ’ 

“18-212. Devise of both realty and personalty as bar. 
If the will of the husband devise and bequeath a part 
of both real and personal estate to the wife, she shall 
renounce the whole or be otherwise barred of her right 
to both real and personal estate.” 

“18-213. Devise of either realty or personalty as bar. 
If the will devise only a part of the real estate or be¬ 
queath only a part of the personal estate, the devise or 
bequest shall bar her of only the real or personal estate, 
as the case may require: Provided, nevertheless, That 
if the devise of either real or personal estate, or of 
both, shall be expressly in lieu of her legal share of one 
or both she shall accordingly be barred, unless she re¬ 
nounce as aforesaid.” 

“18-214. Not barred zvhen nothing passed by the de¬ 
vise. If, in effect, nothing shall pass by such devise she 
shall not be thereby barred, whether she shall or shall 
not renounce as aforesaid, it being the intent hereof 
that a widow accepting or abiding by a devise in lieu 
of her legal right shall be considered a purchaser with 
a fair consideration.” 


(b) R'ides of Court. 


The rule of Court involved is Probate Rule 14 of the 
rules of the District Court of the United States for the 
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District of Columbia in force in 1936, which provided as 
follows: 

“1. Exceptions To.—When an account is settled in 
the absence of a person adversely interested, without 
actual notice or notice by mail as hereinafter provided, 
to him, such account may be reopened upon his filing 
exceptions thereto within three months after it is so 
settled. 

“2. Approval of, After Notice.—No account shall 
be approved unless the accountant, his agent or attor¬ 
ney, shall duly mail, postpaid by registered mail, to 
each legatee, or distributee whose legacy or share may 
in anywise be diminished by the attorney’s fees and 
commissions to be claimed, and unless the court shall 
otherwise order, to each creditor whose claim may be 
so diminished, at his last known address, five days if he 
be a resident of the District of Columbia and twenty 
days if he be a non-resident, a notice in writing stating 
the day upon "which it will be so presented and the 
amounts claimed for commissions and attorneys’ fees; 
or shall serve such notice upon the persons so to be 
notified and prove the service by affidavit filed in the 
cause or the written acknowledgment of the persons 
served; or shall file in the cause the waiver of sulfh 
notice by the persons to be notified or their consent to 
the allowance of the commissions and attorneys’ fe|es 
claimed. 

“3. Filing of Accounts.—A notice given in accord¬ 
ance with this rule shall be of no effect unless the ac¬ 
count upon which said notice is given is filed in the of¬ 
fice of the Register of Wills on or before the day of 
mailing of such notice. 

“4. Proof of Notice.—The registered letter receipts 
for such notices, together with the affidavit of the ac¬ 
countant, his agent or attorney, showing how this rule 
has been complied with shall be filed in the cause before 
the account is approved.” 

(Note: The above rule was amended on October 16, 
1938 and is now known as Probate Rule 31.) 
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Statement of Points. 

Fiest Count of Complaint. 

I. 

The Probate Court never acquired jurisdiction over the 
widow and its order admitting the husband’s will to pro¬ 
bate and granting letters testamentary was not binding on 
the widow or her estate. 


II. 

An election by the widow was not required. 

III. 

If an election by the widow was required, equity has juris¬ 
diction to and should make the election now, although the 
widow is dead and the statutory period of six months for 
filing a renunciation of the will has expired. 


IV. 


The Court erred in granting appellees’ motion to dismiss 
and in dismissing the first count of the complaint. 

Second Count of Complaint. 

I. 

The presumption is that the husband received and held 
the proceeds of the wife’s building association account in 
trust for her. 
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II. 


The Court erred in granting appellees’ motion to disipiss 
and in dismissing the second count of the complaint. 

Third Count of Complaint. 

I. 

A trustee is liable for damages resulting from his failure 
to perform his duties. 

n. 

The Court erred in granting appellees’ motion to dis¬ 
miss and in dismissing the third count of the complainl;. 

Summary of Argument. 

* * 

Under First Count of Complaint. 

L 

The Probate Court never acquired jurisdiction over the 
widow, because the service of the summons on her was in¬ 
valid. Consequently, its order admitting the husband’s will 
to probate and granting letters testamentary was not bind¬ 
ing on the widow or her estate. The summons for the widow 
described her and her custodian as non-residents and o ther 
records of the probate proceedings show that she and her 
custodian lived in Maryland. The return of service of] the 
summons shows the widow and custodian were served ty a 
Deputy United States Marshal for the District of 
It does not show where the service was effected. 


Colunlbia. 
If service 
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was had in Maryland, it was invalid because the United 
States Marshal for the District of Columbia and his depu¬ 
ties cannot serve process outside the boundaries of the Dis¬ 
trict of Columbia. On the other hand, if service was had in 
the District of Columbia, it was invalid because service of 
process on an incompetent brought into the District of 
Columbia for that purpose is equivalent to service by force, 
fraud or trick. 

II. 

An election by the widow was not required, because: 

1. A bequest of a mere life estate in personal property 
does not bar a widow’s share of her husband’s personal 
estate. A bequest of a mere life estate in personal prop¬ 
erty is not a “bequest of personal estate to the wife” with¬ 
in the meaning of Section 18-210 of the 1940 Code and is not 
required to be construed to have been intended in bar of 
the widow’s share of the husband’s personal property. 
Neither the language of that Section nor its historical 
background requires that such a bequest be so construed. 
A bequest of a mere life estate in personal property is not 
“any such * * * bequest” within the meaning of the first 
paragraph of section 18-211 of the 1940 Code and does not 
bar a widow’s share in the personal estate of her husband. 
Within the meaning of the second paragraph of Section 
18-211 of the 1940 Code, Mr. Phillips “made no devise or 
bequest to his wife” and she was entitled “to the distribu¬ 
tive share of his personal property” * * * “without formal 
renunciation”. There was reason for the Congress to 
provide that a life estate in land should bar dower and 
at the same time fail to provide that a mere life estate in 
personal property should bar the widow’s share in the 



15 


personal estate of her husband. In the case of land, the 
widow’s dower is only a life estate anyway, but in the case 
of personalty, the widow’s right is to absolute ownership 
of her share thereof. 

2. Section 18-214 of the 1940 code provides that if, in 
effect, nothing passes to the widow under the husband’s 
will, she need not file a renunciation. The bequest of a life 
estate to the widow in the husband’s household furniture 
and personal effects wholly failed and the widow did no'; re¬ 
ceive anything whatever therefrom. Nothing passed to the 
widow under the trust provisions of the will. The income 
from the trust passed to appellee Katharine Putnam Phil¬ 
lips under a provision which purported to direct that it be 
used exclusively for the widow’s care and welfare, but 
actually the amount to be used for that purpose was in her 
discretion, because the will directed that, upon termination 
of the trust, accrued income should pass to appellees Kath¬ 
arine Putnam Phillips and Elizabeth Laura Phillips in tneir 
own right. No part of the income passed or could have 
passed to the widow. All the principal passed to the hus¬ 
band’s trustees and then to his sisters. The trustees were 
authorized to pay to appellee Katharine Putnam Phillips 
part of the principal to be used for the widow’s care and 
welfare, but the amount and necessity therefor were “ex¬ 
clusively within the discretion and judgment” of the trus¬ 
tees. No part of the principal passed or could have parsed 
to the widow. 


If an election by the widow was required, equity has 
jurisdiction to and should make the election now, although 
the widow is dead and the statutory period of six mojiths 
for filing a renunciation of the will has expired. The mo- 
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tion to dismiss admitted the allegations of the complaint, 
including the allegations that the widow was incompetent 
when the husband died and so continued until her own 
death, that appellees knew she was incompetent and did 
nothing to have her right of election exercised, and that 
the right has never been exercised up to this time. The 
statutory limitation did not operate against the incompe¬ 
tent widow. Equity has jurisdiction to exercise the election 
after the expiration of the statutory limitation and after 
the widow’s death and should exercise it under the circum¬ 
stances of this case, because the widow was incompetent, 
the personal interests of the trustee of her estate were ad¬ 
verse to the widow’s rights and interests, and the widow’s 
rights and interests were substantially disregarded and 
not properly safeguarded or represented in the Probate 
Court. Her right of election was not exercised either by 
her or for her, and she was deprived of that fundamental 
right. If appellant is concluded by the omission to re¬ 
nounce within the six months statutory limitation and with¬ 
in the life of the widow’, then there is one law for competent 
widow’s and another law’ for incompetent widow’s, and the 
husband’s executors can deprive the widow of her right of 
election, although the husband himself could not have done 
so. The adverse interests of the appellee Katharine Put¬ 
nam Phillips, constitute an important equity in this case 
that was not present in the cases involving decisions that 
appear to be against appellant’s contentions. Appellees’ 
conduct estops them from saying that it is now too late for 
the right of election to be exercised in behalf of the widow’’s 
estate. The Court erred in dismissing the first count of the 
complaint. 
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Under Second Count of Complaint. 


I and II. 


The appellees’ motion to dismiss admitted that the n^oney 
in the building association account constituted the wife’s 
own property as absolutely as if she had been unmarried, 
that the money was withdrawn by the husband and that it 
has not been repaid. In the District of Columbia, whenever 
a husband acquires possession of the separate proper :y of 
his wife, whether with or without her consent, he must be 
deemed to hold it in trust for her benefit, in the absence of 
any direct evidence that she intended to make a gift of it 
to him. The Court erred in dismissing the second count 
of the complaint. . 


Under Third Count of Complaint. 


I and II. 


Appellee Katharine Putnam Phillips, as trustee for the 
incompetent widow’s estate, had the power and duty to 
bring the matter of the widow’s right of election to the at¬ 
tention of the equity side of the Court within the statu tory 
time and during the widow’s lifetime, so that the Court 
could have exercised the election for the widow. It was 
also within her power and duty to assert the widow’s cl aim s 
against the husband’s estate. Appellee Katharine Putnam 
Phillips is liable for damages resulting from her failure to 
perform these duties as trustee of the incompetent widow’s 
estate. The Court erred in dismissing the third count of 
the complaint. 
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ARGUMENT. 

First Count of Complaint. 

I. 

The Probate Court never acquired jurisdiction over the 
widow and its order admitting the husband’s will to pro¬ 
bate and granting letters testamentary was not binding 
on the widow or her estate. 

Preliminary to the principal questions involved on this 
appeal, which relate to the incompetent widow’s right of 
election between the provisions of her husband’s will and 
her statutory widow’s share, is the question of whether the 
Probate Court ever acquired jurisdiction over the widow. 

Section 19-301 of the 1940 Code, relating to process in 
proceedings to probate a will, appears on pages 8-9 of this 
brief. 

The records in the Probate Court showed service on the 
incompetent widow as follows: “Summoned the within 
named Mary E. Phillips, incompetent, and Daniel Hart¬ 
man Kress, custodian, each personally 3-25-35. John B. 
Colpovs, U. S. Marshal in and for the District of Columbia. 
By H. C. Allen, Deputy U. S. Marshal.” (App. 3.) The 
return of service did not show whether service was had 
in or outside the District of Columbia, but the summons 
described Mrs. Phillips and her custodian as non-residents. 
If this service of process was had in Montgomery County, 
Maryland, where the widow then resided, the service was 
undoubtedly invalid and without effect, because the United 
States Marshal in and for the District of Columbia and 
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his Deputies have no authority to serve process beyond the 
boundaries of the District of Columbia. Toland v. Sprague, 
12 Pet. 300; Walker v. Lea, 47 Fed. 645; In re Anderson, 
94 F. 4S7. 

On the other hand, if the process was served in the 
District of Columbia, the widow must have been brought 
into the District of Columbia for that purpose. The qpes- 
tion then is whether service of process upon an inconfipe* 
tent widow in the District of Columbia is valid where the 
widow was involuntarily brought into the District of Colum¬ 
bia for the purpose of having process served upon her. 

Bringing an incompetent into this jurisdiction for the 
purpose of having process served is equivalent to forcing 
a competent person to enter a state for the purposq of 
serving process. The latter has been held to render the 
service void. The act of bringing the incompetent into 
this jurisdiction for the purpose of serving process upon 
her may not have been so intended, but it was, nevertheless, 
a species of fraud. It took an advantage over her ^hat 
could not have been taken if she had been capable of stand¬ 
ing on her rights. I 

We have not been able to find a case directly in piint, 
but we submit that the principle involved is the same as 
that in cases involving service of process by fraud, tricjk or 
force. There are many decisions holding that service of 
process so obtained is invalid. The decisions seem to be 
based chiefiy on the ground that the court should “vindi¬ 
cate the integrity of its process” or “preserve the purity 
of judicial proceedings”. 

Annotation: Ann. Cas. 1916 C, p. 612, 

Fischer v. Munsey Trust Co., 44 App. D. C. 21 
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II and III. 

An election by the widow was not required. If it was re¬ 
quired, equity has jurisdiction to and should make the elec¬ 
tion now, although the widow is dead and the statutory 
period of six months for filing a renunciation of the will 
has expired. 

(a) History of the Statutes Involved. 

A brief history of the statutes involved appears in Jor¬ 
dan vs. American Security and Trust Company, 38 App. 
D. C. 391-394. Commencing on page 13, the brief for the 
appellants in that case, which was written by distinguished 
and able counsel, contains a more comprehensive history 
of the statutes involved and summarizes the principles rec¬ 
ognized by the statutes. The Court is respectfully referred 
to that brief for the historical background of the applic¬ 
able code provisions. These code provisions, Sections 18- 
210 to 18-214 of the 1940 Code, were Sections 1172 to 1176 
of the 1901 Code and have not been amended, except that 
by Act of April 19, 1920, (41 Stat. L. pt. 1, p. 567) Section 
18-211 of the 1940 Code, which is the same as Section 1173 
of the 1901 Code, was amended so that, upon filing a 
renunciation, the widow now takes the same distributive 
share as she would have been entitled to take had the 
husband died intestate. 

(b) An election by the widow was not required. 

The husband’s estate consisted entirely of personalty 
totalling about $60,000.00. A reading of his will will dis¬ 
close that it did not leave the widow anything outright. It 
did not leave her anything to call her own—not even money 
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for her own burial. The will purported to make two pro¬ 
visions for the widow. First, it bequeathed her a life estate 
in the husband’s household furniture and personal effects. 
Secondly, it bequeathed to his sister, appellee Katharine 
Putnam Phillips, so much of the income and principal 
of his estate as might be necessary for his widow’s care 
and welfare during her life. 

In connection with the first provisions for the widow, 
two questions arise, (1) wiicther a bequest of a mere life 
estate in household goods and personal effects was; the 
kind of provision for the widow that required an election, 
and (2) wiiether such a provision makes an election neces¬ 
sary where the provision wholy fails to pass anything to 
the widow. 

In connection with the second provision made foif the 
widow, namely, the trust provisions of the will, the ques¬ 
tion is whether such an indirect provision for life was the 
kind of provision for the widow that required a renuncia¬ 
tion. 

(1) Section 18-210 of the 1940 Code does not refer to or 
cover a bequest of a mere life estate in personalty. Such 
a bequest is not a bequest within the meaning of the applic¬ 
able code provisions. Therefore, under the provisions of 
Section 18-211, a remmciation was not required. 

Section 18-210 of the 1940 Code appears on page 9 of 
this brief. Neither the language of this Section nor its 
historical background requires that a bequest of a mere life 
estate in personalty must be construed to have been intend¬ 
ed in bar of the widow’s share of personalty. 
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A reading of tlie Section wall disclose that as to land, 
every devise thereof “or of any estate therein” must be 
construed to be intended in bar of the widow's dow*er. 
“Any estate”, of course, includes a life estate, so that, as 
to land, a devise of a life estate must be construed to have 
been intended in bar of the widow* 's dow T er, and under Sec¬ 
tion 18-211 “such devise” would bar dow*er. But, as to 
personal property, there is not a word or phrase to sug¬ 
gest that a bequest of a mere life estate must be construed 
to have been intended in bar of the widow*'s share of 
the personal estate. If the Congress had so intended, it 
could very easilv have said so by merelv adding the 
phrase that w*as added in the clause relating to a devise 
of land, or a similar phrase. But, as to personal property, 
Congress did not add that phrase or any similar phrase, 
and the statute does not refer to or cover a bequest of any¬ 
thing less than a bequest of personal property. Therefore, 
“such bequest” as will bar the w*idow*’s share in the 
personal estate under Section 18-211 is a “bequest of 
personal estate to the w*ife”, and not a bequest of a mere 
life estate to the w*ife or to someone for her. 

There w*as reason for the Congress to provide that a life 
estate in land should bar dow*er and at the same time fail to 
provide that a mere life estate in personal property should 
bar the w*idow*’s share of the personal property. In the 
case of land, the w*idow*’s dow*er is only a life estate anyway, 
but in the case of personalty the w*idow ? s right is to absolute 
owmership of her share thereof. 

We submit that the statute is so clear as not to be sus¬ 
ceptible of any other interpretation. If it is ambiguous, 
which we deny, w*e submit that it must be strictly construed, 
because it is in derogation of the common law*, and that 
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under that rule of construction it cannot be interpreted to 
cover a bequest of a mere life estate in personalty, and 
this is particularly true when the section is construed, as 
it must be, in the light of its historical background. 

In Jordan vs. American Security and Trust Company, 


supra, this Court said, p. 394: 

“ * * * Under the common law obtaining in Maryland, 
a husband was not permitted to deprive his wife of 
her reasonable share of his estate, either directly or 
indirectly, and a bequest to the wife was not considered 
in lieu of her legal interest, she taking both. Griffith 
v. Griffith, 4 Harr. & M. H. 100, 120; Coomes v. Cle¬ 
ments, 4 Harr. & J. 480. * * * ” 


From time to time, the Maryland Assembly made changes 
in the common law, but, under the law of that State, a be¬ 
quest of a mere life estate in personalty was never con¬ 
strued or required to be construed to have been intended in 
bar of the widow’s share of the husband’s personal estate, 


and the widow was never required to renou/nce such a be¬ 
quest in order to take her legal share of personalty . In -fiew 
of this historical background, we submit that it is utterly 
impossible to ingraft into Section 18-210 a requirement that 
such a bequest must be construed to have been intended in 
bar of the widow’s share of the personal estate. 


In Coomes v. Clements, 4 Harr. & J. 480, the Court said, 
p. 483: 

' • “* * * If the deceased makes a will, and makes no 
bequest of any part of his personal estate to his wife, 
or an invalid or inoperative bequest to her, and dies, 
- leaving a wife and no child, she shall have one-half of 
the personal estate; because, as respects his wife, he 
dies intestate # * V’ 
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The law of the above case has been written into Sections 
18-211 and 18-214 of the 1940 code. 

A reading of the old Maryland decisions cited in appel¬ 
lant’s brief in Jordan v. American Security and Trust 
Company, supra, especially the case of Thomas v. Wood, 1 
Md., Ch. 296, will disclose that the law was always construed 
so as to give the widow at least “the value of her share or 
legal right”. This is also shown in our discussion of the 
following point: 

(2) In effect, nothing passed by the husband’s will to the 
widow, and therefore, under Section 18-214 of the 1940 Code, 
she teas not required to file a renunciation. 

Section 18-214 of the 1940 Code provides that if, in effect, 
nothing passed to the widow, she is not barred whether she 
did or did not renounce, “it being the intent hereof that a 
widow accepting or abiding by a devise in lieu of her legal 
right shall be considered a purchaser with a fair considera¬ 
tion”. As shown in the history of the statute to which the 
court has been referred, the part of the statute just quoted 
was originally as follows: “it being the intent of this act 
and consonant to justice that a widow accepting or abiding 
by a devise in lieu of her legal right, shall be considered 
as a purchaser for a fair consideration”. While the stat¬ 
ute uses only the word “devise”, it was held in Jordan v. 
American Security and Trust Company, 38 App. D. C. 
391, that it applies equally to bequests. 

In this case, in effect, nothing passed to the widow under 
the bequest of a life estate in the household furniture and 
personal effects. Early in November, 1935, within six 
months from the date the will was admitted to probate 
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and consequently before the estate vested in and passed to 
the widow, the husband’s executors caused the property 
to be sold under order of the Probate Court. The record 
shows the widow did not receive any part of the property, 
its proceeds or the income therefrom. There was no ac¬ 
counting to her or her estate therefor. (App. 6.) The be¬ 
quest wholly failed and the widow received no benefit 
whatever therefrom. In effect, nothing passed to her by 
the bequest. Was the widow’s statutory right to absolute 
ownership of one-half of a personal estate of $60,000 barred 
by a bequest that, in effect, passed absolutely nothing' to 
her? We submit that it was not, as the cases hereinafter 
cited and our further argument in connection therewith will 
show. 

An analysis of the trust provisions of the husband’s will 
will disclose that, in effect, nothing passed to the widow 
thereunder. (App. 15-18.) No part of the principal or in¬ 
come of the husband’s estate was given to the widow. The 
“net income” was given to the husband’s sister, Appel¬ 
lee, Katharine Putnam Phillips, “to be used by her ex¬ 
clusively for the care and welfare of my wife, Mary Eliza¬ 
beth Phillips, for and during the term of her natural life”. 
If the “net income” was more than sufficient for the “care 
and welfare” of the widow, was the widow entitled to the 
surplus? The answer is, no. The widow was not given 
any part of the income. The “accrued income” passed to 
the husband’s sisters. (App. 17.) 

From a reading of the fourth paragraph of the Fourth 
provision of the husband’s will (App. 14-15) one 
might conclude that he intended his sister should use all 
the net income for the widow’s care and welfare, but that 
is not true. He did not intend all the net income should 
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be used for the widow’s care and welfare. In effect, he left 
the amount to be used for that purpose to the discretion of 
his sister, because he directed that, upon the termination of 
the trust, the principal “and accrued income thereon” 
should pass to his sisters. (App. 17.) If he had intended 
that any part of the net income should pass to his wife, 
he would have directed the payment of the surplus to her or 
her estate. But he did not intend for anything to pass to 
his wife, so he directed payment of the accrued income to 
his sisters upon termination of the trust. The husband’s 
intended grant of discretion to the appellee Katharine 
Putnam Phillips, in relation to the spending of the net in¬ 
come for the widow’s care and welfare, while not expressed, 
as was his grant of discretion to his trustees in the spending 
of principal for the same purposes, is nevertheless clearly 
implied, and his intention that no part of the income should 
pass to his widow is as clearly implied. In fact, that is 
what happened—no part of the income has passed to the 
widow. Neither the widow nor anyone for her could have 
compelled his trustees or his sister to pass any part of the 
income to the widow. 

The husband gave no part of the principal to his widow. 
He gave no specific part thereof to his sister to be used for 
his widow*. He merely gave his trustees discretion to pay 
part of the principal to his sister to be used for the widow’s 
care and welfare. (App. 16.) No part of the principal pass¬ 
ed to the widow, and neither she nor anyone for her could 
have compelled his trustees or his sister to pass any part of 
the principal to the widow. 

The appellees contended in the Lower Court that the 
bequests to the widow w*ere sufficient to require a renuncia¬ 
tion by the widow and in support of their contention, cited 
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Cahill, et al . v. Eberly, 59 App. D. C. 228. In that case^ the 
income from a trust of both land and personalty was given 
directly to the widow. Consequently, the case is nofc in 
point. In the case at bar the life estate was in personal 
property only. Moreover, the question which we have 
raised in relation to the language and historical back¬ 
ground of Section 18-210 of the 1940 Code; that is, whether 
a bequest of a mere life estate in personal property ii re¬ 
ferred to or covered by that section, was not considered in 
that case, possibly because it was not brought to the Coyrt’s 
attention, or because the life estate was in land as w^ll as 
in personalty. The soundness of the decision in that case 
is open to question on another ground. The trust provi¬ 
sions for the widow amounted to only a life estate in one- 
third of the husband’s land and personal property, whereas 
her statutory share would have been one-third of the per¬ 
sonalty outright and a one-third life estate in the realty. 
In other words, the will gave her nothing that would not 
have passed under the statute. In fact, it gave her less 
than she was entitled to receive under the statute. We be¬ 
lieve that if the court had more carefully considered the 
language and historical background of the statutes, the 
meaning of some of the phrases in the statutes, such as 
‘‘bequest of personal estate to the wife” and “purchaser 
with a fair consideration”, the old Maryland decisions dur¬ 
ing the period of the development of the law and the deci¬ 
sions herein cited, it would have reached a different con¬ 
clusion in that case. The opinion did not discuss a^iy of 
these vital considerations. ! 

The appellees also cited the decision of the Court olf Ap¬ 
peals of Maryland in Collins vs. Carman, 5 Md. 503, which 
is a case closely but not directly analogous to the c^se at 
bar. In that case, the wife became insane prior to th^ date 
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of her husband’s will and remained so until her death more 
than four years after his will was admitted to probate. 
The husband’s will provided, first, for the widow’s use of a 
house, lot and furniture during her life, and, secondly, that 
his trustees should pay to his widow’s niece a monthly al¬ 
lowance to be used for the widow’s comforts and neces¬ 
saries. Xo renunciation was made or attempted to be made 
by the widow or anyone for her during her life. The pro¬ 
visions in the will for her benefit were fully complied with 
by the husband’s executor. After the widow’s death, her 
administrator filed a renunciation in the Orphans’ Court. 
The right to make such a renunciation was opposed by the 
husband’s executor, and subsequently the wife’s adminis¬ 
trator filed a bill in equity for the purpose of obtaining a 
decree declaring the renunciation effective and sufficient, 
and other relief. The court found (p. 524) that the bill 
coneeded or was based upon the assumption that a renuncia¬ 
tion ivould have been necessary if the widow had been of 
sound mind. The court also found that “these provisions, 
in legal contemplation, must be gifts to the wife, within 
the meaning of the Act of 179S.” The Act of 1798 was the 
same as the applicable District of Columbia Code provi¬ 
sions, except for the 1920 amendment. The court admitted 
(p. 526) “it possible to entertain a doubt in relation to the 
$50.00 per month being a gift to the wife,” but said “how 
can there be any in regard to the house and furniture”? In 
discussing the 5th section, 13th sub-chapter of the Act of 
1798, which was, except as hereinbefore shown, the same 
as Section 18-214 of the 1940 Code, the court said (p. 539): 
“ # * * What is it which renders the renunciation unneces¬ 
sary? Clearly the failure of the devise. For * • • if the 
provisions designed for her benefit prove to be of no value, 
she may still claim those rights which a widow would be 
entitled to at common law.” 
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Careful analysis of that decision will disclose that }t is 
not altogether against our contentions that a renunciation 
was not required in this case and that it gives some ^up- 
port to our contentions. Moreover, the exceptionally ^ble, 
logical and sound arguments of counsel for the widow’s 
administrator in that case, found on page 505 of the report 
of the decision, give even more support to our contentions. 
It should also be noted (1) that the arguments and opijnion 
in that case did not consider the meaning of the phrase be¬ 
quest of personal estate to the wife” and the court did not 
decide whether it covered a bequest of a mere life estate 
in personalty, (2) that the life estate to the widow in that 
case was in “land” and not in “personal estate” as irl this 
case, and (3) that the words “personal estate” as used in 
Section 18-210 are synonymous with the words “personal 
property” as used in Section 18-211. 

In Jordan v. American Security & Trust Company, skpra, 
a testator having a personal estate of about $20,000, h^ilf of 
which his wife would have taken had he left no wiljl, be¬ 
queathed her $10, and falsely recited that satisfactory pro¬ 
vision had already been made for her. It was held that no 
renunciation was required. This court based its conclusion 
on the false recital in the will, but we submit that it was 
not necessary to rest the decision on that ground. In effect, 
nothing passed to the widow, and under Section 181214 a 
renunciation was not required. 

I 

In Malkus v. Richardson, 124 Md. 224, the husband’s will 
contained separate devises and bequests to his soh and 
daughter and provided as follows: 

“I hereby direct my son Philip Malkus, out of the 
devise and bequest unto him, # * # to pay unto my 
wife Elizabeth Malkus the sum of Five Dollars, * * 
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The court said, pp. 227-22S: 

“ * * • By the terms of the will it was not made the 
duty of the executors to pay the designated sum of five 
dollars to the surviving wife * * *. 

“* * * It is contended that the petitioner is entitled 
to * * * one-third of the personal property of her de¬ 
ceased husband under sections 302 and 305 of the same 
Article, # * the latter of which declares that ‘if in 

effect nothing shall pass by such devise, she shall not 
be thereby barred’ * * * ‘whether she shall or shall 
not renounce as aforesaid, it being the intent of this 
article, and consonant to justice, that a widow accepting 
or abiding by a devise, in lieu of her legal right, shall 
be considered as a purchaser with a fair consideration. ’ 

“# # * Upon the more important question as to 
whether the direction to a legatee to pay a mere nomi¬ 
nal sum to the widow of the testator is such a devise 
or bequest to her, and passes such an interest, as is 
sufficient under the law to bar her right to one-third 
of the personal estate, in the absence of her written 
renuneiition of the will, we think the plain intent of 
the statute and obvious considerations of practical jus¬ 
tice require that this inquiry be answered in the nega¬ 
tive.” 


In “McDonough v. Haskell, 84 N. H. 229, 149 Atl. 72, the 
husband left a will in which he bequeathed to his widow 
“such part of my estate as she may be legally entitled to 
under the laws of descent and distribution of the State of 
New Hampshire.” It was claimed that this was a provi¬ 
sion “of his will in her favor” which must be waived by 
her before she could take under the statute. In overruling 
this claim, the court said: 

“ • * • ^ provision like the one above quoted is not 
in any fair sense one in favor of the widow. It evi¬ 
dences a purpose not to give her anything; and merely 
recognizes that the law gives her certain rights over 
which the testator has no control. 
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“The statute was not designed to require the filing 
of a waiver in such a case. The object of a provision 
for a waiver is to evidence an election between two 
rights. Penhallow v. Kimball, 61 N. H. 596. Thb ab¬ 
sence of a waiver of the provisions of the will in| this 
instance did not leave the widow, or her estate, jwith 
anything beyond her statutory rights. In no vieiv of 
the case does the will add anything thereto. There was 
in fact no occasion for a waiver, and it was nolf the 
legislative intent to require one under such circum¬ 
stances.” 


In Pacholder v. Rosenheim, 129 Md. 455, 99 Atl. 672, the 
court said: 


“As the will made no provision for his widow, 
was nothing in it for her to renounce (Matthew 
Targarona, 104 Md. 442, 65 Atl. 60, 10 Ann. Cas. 
and there is nothing in the record to show tha‘ 
has waived or barred any rights which she might' 
The right of a widow to share in her husband’s 
sonalty was established in this state in 1798, in the 
of Griffith v. Griffith, 4 Harr. & Me. H. 101, anc 
been consistently enforced since that time. * * 


here 

7S V. 

L53), 

she 

lave. 

per- 

case 

has 


There are two provisions in the applicable code sections 
which protect the widow’s share of personal property for 
her even though she does not renounce; namely, the second 
paragraph of Section 18-211 and Section 18-214 of the 1940 
Code. 


There is not much difficulty in determining the meaning 
of the second paragraph of Section 18-211. It provide^ that 
the widow shall be entitled to her dower and share of per¬ 
sonal property, without formal renunciation, in cases 
“where the husband has made no devise or bequest fo his 
wife”. Does this apply only to cases where there is ni pro¬ 
vision of any kind for the wife? We contend that it does 
not. We contend that it applies also to cases like the one at 
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bar, where the provision for the widow is not a “bequest of 
personal estate to the wife ’ ’ within the meaning of Section 
18-210, as we have hereinbefore shown. In other ■words, 
we contend that the words “bequest to his wife” as used in 
Section 18-211 mean the same as “bequest of personal es¬ 
tate to the wife” in Section 18-210. If Section 18-211 ap¬ 
plies to this case, as we contend, then, under its provisions, 
no renunciation was required. 

But there is greater difficulty in determining the meaning 
of Section 18-214. We can see from the decided cases in 
Maryland that it covers cases of invalid or inoperative be¬ 
quests to the wife. Coomes v. Clements, supra, and Thomas 
v. Wood, supra. Were invalid and inoperative bequests all 
it was meant to cover? Does it have a broader meaning 
and include cases like this case, where a life estate in furni¬ 
ture wholly failed because of what the husband’s executors 
did? We contend it does; that in no event should the widow 
take less than the husband intended to leave her. Does this 
section have an even broader meaning, such as that of the 
New Hampshire statute which was construed to mean that, 
in effect, nothing passes by the husband’s will unless he 
gives his wife something more than her statutory share? 
McDonough v. Haskell, supra. In other words, does this 
section mean that the husband cannot give his wife less 
than her statutory share? We contend this court can de¬ 
cide that a renunciation was not required in this case with¬ 
out giving the statute so broad an interpretation as was 
given the New T Hampshire statute, but, we also contend that, 
if Sections 1S-210 and 18-211 appear to change the common 
law rule that a husband cannot deprive his wife of her statu¬ 
tory share of his estate, Section 18-214 appears to preserve 
that common law rule. If this conclusion is ■without merit, 
what does “purchaser with a fair consideration” mean? 
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Does it mean that the widow should receive by the hus¬ 
band’s will something more than her statutory share? If 
not, what happened to the policy of the law to protect the 
widow and secure to her a reasonable portion of her hus¬ 
band’s estate? 

It seems perfectly clear that Section 18-214 is a limitation 
on Sections 18-210 and 18-211. The difficult questioji is, 
what is the extent or limit of the limitation? We submit; the 
answer is found in McDonough v. Haskell, supra, and iik the 
historical background of the code provisions. 

(c) If an election by the widow was required, equity has 
jurisdiction to and should make the election now, although 
the widow is dead and the statutory period of six minths 
for filing a renunciation of the will has expired. J 

In the Lower Court, the appellees contended that it was 
necessary for the widow to personally renounce the pro¬ 
visions of her husband’s will and elect to take the shate of 
his estate allotted to her by law. In view of the allegations 
of the first count of the complaint, which on familiar princi¬ 
ples were admitted by the motion to dismiss, this contention 
was clearly without merit. The first count alleged ana the 
motion to dismiss admitted, that at the time of the death 
of the husband, the widow was wholly incapacitated, both 
mentally and physically. In that state of mind and body, 
how could she have “ personally” renounced the provisions 
of her husband’s will? It requires no argument or citation 
of authorities to support the statement that a wholly in¬ 
capacitated wfidow cannot act for herself, but, if required, 
there are many decided cases on the question, as hereir.after 
shown. 
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In support of tlicir contention that it was necessary for 
the widow to personally renounce, the appellees cited the 
case of Cahill, et al., v. Eberly, supra. In that case, the 
widow died before signing and filing her renunciation. This 
Court held the widow’s right of election was personal and 
did not survive her. That case is not analogous to this case 
for the following reasons: (1) the widow was not an incom¬ 
petent, (2) she could have personally renounced at any time 
between September 12, 1927, when her husband’s will was 
admitted to probate, and October 20, 1927, when she died, 
but she did not, (3) the competent widow’s personal repre¬ 
sentatives, after her death, were seeking to exercise a right 
that was personal to her in her lifetime, and which she was 
competent to exercise, and (4) the case arose in the Pro¬ 
bate Branch, which has limited jurisdiction, on exceptions 
to the account of the husband’s executors, and there was no 
attempt to invoke the jurisdiction of the equity branch of 
the Court. 

We admit that, in the case of a competent widow, the 
right of election is personal. But we contend that does not 
mean that in the case of an incompetent widow the right 
may not be exercised on her behalf by a Court of competent 
jurisdiction. On the contrary, that is the very basis of the 
Court’s jurisdiction. If it were not personal, the guardian 
or trustee of the incompetent could make the election 
without an order of court. 

The questions in this kind of a case have arisen and 
have been answered, as follows: 

(1) Q. Can the incompetent widow personally make an 
election? 

A. No. See Penliallow v. Kimball, 61 N. H. 596 and 
Annotation, 74 A. L. R. 452. 
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(2) Q. Can the incompetent widow’s guardian, trustee 

or committee make the election for her? 

A. No. See Annotations, 74 A. L. R. 452, 85 A. Ly R. 
856 and 17 L. R. A. 296. 

(3) Q. Does equity have jurisdiction to make an election 

for the incompetent widow during her lifetime 
and before the statutory time has expired? 

A. Yes. See Annotation, 74 A. L. R. 452. 

(4) Q. Does equity have jurisdiction to make an election 

for the incompetent widow during her lifetime, 
but after the statutory time has expired. 

A. Some Courts have answered this question in the 
affirmative, holding that an incompetent widow 
cannot be barred by the lapse of time. Penhailow 
v. Kimball, 61 N. H. 596; Re Andrews, 92 Mich. 
449, 52 N. W. 743; Gaster v. Gaster, 90 Neb. 529, 
134 N. W. 235; Madden’s estate, 25 Pa. Disi. R. 
155; Re Hanson, 67 Utah 256, 247 Pac. 481; TjJ. S. 
v. Duncan, 25 Fed. Cas. 926, Annotation^ 74 
A. L. R. 452-461. The Maryland Court of Ap¬ 
peals has answered this question in the negative, 
holding that time bars even the incompetent 
widow where the statute does not make an excep¬ 
tion in favor of persons under disability. Reiman 
v. Carter, 132 Md. 577. This Maryland decision 
is definitely the minority view. 

(5) Q. Does equity have jurisdiction to make an election 

for the incompetent widow after her death and 
after the statutory time has expired? This is the 
question in the case before the Court. 

A. Some Courts have answered this question i|i the 
affirmative. Wright v. West, 2 Lea (70 Term.) 
78; Ambrose v. Rugg, Administratrix, 123 Ohio 
St. 433, 175 N. E. 691, 74 A. L. R. 449. Other 
Courts have answered the question in the nega¬ 
tive. Collins v. Carman, 5 Md. 503; Crosier’s 
Appeal, 90 Pa. 384, 35 Am. Rep. 666. 

The facts in Collins v. Carman, supra, appear above.. The 
Maryland Court of Appeals held, pp. 530-531: 

* * The law admits of no excuse for a failure to 
renounce. If she makes no election within the time pre- 
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scribed, the law makes it, without stopping to enquire 
whv or for what reason she made none. 

“* * * Whether from design, neglect, or from other 
cause, the widow fails to make such renunciation, the 
result is the same. * * 

The arguments of Thomas S. Alexander and William 
Schley, counsel for the widow’s administrator, appear in 
the Maryland Report of the case, and we respectfully refer 
this Court thereto. Their arguments were so logical and 
sound that they have been cited in decisions bearing on the 
questions, for instance, Andrews v. Bassett, Admr., 92 
Mich. 449, 17 L. R. A. 296-300. 

It should be noted that the case did not involve a trus¬ 
tee like appellee Katharine Putnam Phillips, whose per¬ 
sonal interests were adverse to those of the incompetent 
widow, or other equities that are in the case at bar which 
are hereinafter more fully discussed. 

In Wright v. West, supra, Judge Cooper of the Supreme 
Court of Tennessee, who “was recognized as one of the 
most learned and able equity lawyers of the South”, cited 
but failed to follow the decision in Collins v. Car¬ 
man, supra. The facts in that case -were these: The 
husband died May 27, 1S69, leaving an insane widow and 
eight children by a former wife. He left his wife “the tract 
of land she owmed before our marriage, also the mare, and 
all the household furniture that she brought here, and 
also my buggy”. A bill in equity was filed for the widow 
in December, 1S72, to recover the widow*’s dowser in the 
husband’s lands, distributive share in personalty, etc. 
“upon the ground that she w*as thus entitled as if she had 
dissented from her husband’s will within the time pre¬ 
scribed by law*”. The land had already been sold and the 
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personalty distributed. The articles bequeathed to the 
widow had been delivered to her brother-in-law in whose 
custody she was. The purchaser of the land was made a 
defendant. The defendants relied “upon the point that 
the widow had not dissented from the will within twelve 
months from the probate of the will, as required by the 
Code”. The Chancellor held “that the complainant was 
entitled to the relief sought”. The widow died pending the 
appeal. 

In his opinion, Judge Cooper reviewed the development 
of the doctrine of election of rights, showing how it grew 
up independent of statute, and the cases holding that (a) 
the widow’s right of election is personal, (b) that an 
incompetent cannot elect, (c) that a guardian cannot elect 
for the incompetent and (d) that the election is a judicial 
and not a ministerial act. 

The Court then said: 

“* * * persons thus under disability may be for|ced 
to elect at the instance of the executors or persons 
interested under the will. Vane v. Lard Dungannon, 
2 Scho. & Lef., 118, 133; Wilson v. Townsend, 2 Yes. 
J. 696; Robertson v. Stephens, 1 Ired. Eq., 247; Addi¬ 
son v. Bewie, 2 Bland, 606, 623; Taylor v. Brovne, 
2 Leigh, 419. On principle, it would seem clear that 
the same rules would apply to an election required by 
statute, as to an election required by the common law. 

“The doubt grows out of the limitation of the time 
within which the dissent is required by the statute to 
be made. * * *” 

“Judge Cooper, in his well-considered opinion, 
reached the conclusion that equity had jurisdiction to 
assert the widow’s rights ‘as though she had dissented 
in time ’. He said: 

“* * * Nor am I able to see any serious evil which 
can arise from the exercise of so plain an equity. The 
executor who is compelled to settle with a lunatic tie- 


38 


visee or legatee, without a committee, must necessarily 
come into equity for protection. He would have been 
under the necessity of so doing, before the statute, 
if the testator had made an express provision for his 
widow in lieu of dow’er, and she had been a lunatic. 
And he may clearly do so since the statute. If he and 
the persons taking under the will choose to act other¬ 
wise, they do so at their peril, as they would in any 
other case where there is an infant or lunatic devisee 
without guardian or committee. Mere delay, and the 
negligence of friends, this court has held, will not be 
allowed to prejudice the rights of one in no condition 
of mind to know or assert them. Alston v. Boyd, 6 
Hum. 504.” 

In Ambrose v. Rugg, Admnx., 123 Oh. St. 433, 175 N. E. 
691, 74 A. L. R. 449, the action originated in the court of 
common pleas. It was brought by the administratrix of the 
estate of the widow. The husband died December 8, 1928. 
His will bequeathed to his widow’ stock and money in the 
amount of $5,000. On January 15, 1929 the husband’s will 
was admitted to probate and on the same day in the same 
court the v’idow was found to have been incompetent by 
reason of mental disability and a guardian w’as appointed 
and served until her death on March 15, 1929, the mental 
disability of the widow having continued up to her death. 
Before the widow’s death, her guardian brought to the 
attention of the probate court the matter of her incompe¬ 
tency and requested instructions as to wiiether or not she 
should take under the will, but no action was ever taken and 
no election actually made during her lifetime. The Court 
of Appeals for Delaware County, Ohio, found that the 
widow’ “shall take under the will of her husband, Willard 
F. Bennett, and not under the law’,” and proceeded to and 
did order distribution of the estate in accordance with that 
conclusion. There w r as an appeal from this order to the 
Ohio Supreme Court, w’hich said: 
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“The question presented is, Shall the widow be 
deemed to have elected to take under the will, or may 
the court enter an election most favorable to her inter¬ 
ests, and order distribution accordingly? 

< i * * * • * 

“ * * * It is conceded that her mental disability con¬ 
tinued until her death. An election by her was impos¬ 
sible. In that event, should not a court of equity de¬ 
termine whether the provision made for her by law 
was more valuable and better than the provision "made 
by will, and, if it so find, direct that election be entered 
in her behalf to receive the benefit of the provision 
which is more favorable to her interest? The mere 
statement of the proposition suggests that the rights 
and interests of a mentally incompetent person should 
be safeguarded, and that opportunity should be ac¬ 
corded to secure for her or her estate the same legal 
benefits and advantages as would accrue to a widow of 
sound mind. What is here under the law should not 
be lost by reason of her mental condition. Surely the 
hand of equity may intervene for her protection.” 

After reviewing some of the decisions on the subject, the 
Court further said: 

“In the case we have here, had the widow continued 
to live, and had she continued mentally incompetent, 
she would not have been concluded by the provisions of 
section 10,571, General Code, and the court would have 
been fully authorized to enter an election in her behalf. 
Her death having intervened before that action was 
taken, how can it be ‘deemed that she elected to take 
under the will’? No opportunity having been afforded 
to exercise the privilege of election,—to make a choice 
between two alternatives, the provisions of the law and 
the provisions of the will,—the same reasoning sup¬ 
ports the view that the court may determine which is 
the most advantageous to her interests,—in this in¬ 
stance to her estate,—and enter an order of distribution 
in accordance with such finding. 

“The case of Peckenschneider v. Schnede (Iowa) J227 
N. W. 335, involved a situation where the widow died 
prior to the probate of the will. The Supreme Court 
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of Iowa held that the statute of that state, which pro¬ 
vides that a spouse is conclusively presumed to have 
elected to take under a will in the absence of an elec¬ 
tion otherwise did not apply. 

“Spruance, Adm’r, v. Darlington, Ex’r., 7 Del. Ch. 
Ill, 30 A. 663, involves a case where the existence of a 
lost will was innocentlv concealed until after the death 
of the widow of the testator, and she therefore had no 
opportunity to elect whether she would take under the 
will or the law. It was held that, as she was deprived of 
that privilege from circumstances over which she had 
no control, the court would make the election most ad¬ 
vantageous to her interests, and the court made its 
finding and entered its decree accordingly.” 


In Jordan vs. American Security and Trust Company, 
supra, the Court said: 

“* * * >phe protection of the wife and the secur¬ 
ing to her of a reasonable portion of her husband’s 
estate has ever been the policy of the law. No citation 
of authority is necessary to sustain this proposition.” 


The case of Penhallow vs. Kimball, 61 N. H. 596, cited 
by our Court of Appeals in Cahill, et al. vs. Eberly, supra, 
involved a bill in equity on behalf of an insane widow dur¬ 
ing her lifetime. Apparently, the suit was filed after the 
time to renounce had expired. With respect to this, the 
Court said, page 597: 

t< * * * ^0 laches can be imputed to her on ac¬ 
count of the delay in filing this bill, for she has been 
incapable of making an election since the decease of 

her husband by reason of her mental condition. 

• # * ?> 


In that case the prayer of the bill was that the Court 
elect for the incompetent widow to take her distributive 
share in the estate of her husband. The question involved 
was whether a court of equity has jurisdiction to make an 
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election for an insane widow. The decision holds {hat 
equity has the power to make the election after the statu¬ 
tory time has expired, during the widow’s lifetime. | It 
holds that the statutory limitation is not a bar as to an in¬ 
competent widow\ The case cites and discusses many cises 
on the related questions, such as (1) the inability of an in¬ 
competent widow to make an election, and (2) electior) as 
a personal right. The case at bar is the same as the N[ew 
Hampshire case, except that in the case at bar, the widow 
is dead. But death, we submit, is not a bar. If anything 
is a bar, it is the statutory limitation. The New Haijip- 
shire case holds that the statutory limitation is not a par 
as to an incompetent widow. 

If equity has jurisdiction to make the election after the 
statutory limitation has expired, during the incompetent 
widow’s lifetime, is there any sound reason why equity, 
under the circumstances of this case, cannot make the elec¬ 
tion after the widow’s death? This is the first and ojily 
opportunity that a Court of competent jurisdiction Ipas 
had to intervene. The appellees did not give the Co^irt 
an opportunity to intervene during the widow’s lifetime. 
They allowed her to be deprived of the exercise of ihe 
right of election which the law gave to her. 

I 

The fact of the widow’s death should not deprive 
equity of jurisdiction to make the election now. In Hqn- 
ter vs. Bryant, 15 U. S. 32-39, where a bond, executed in 
contemplation of marriage, secured a certain sum to tjhe 
wife and after marriage the husband made other provision 
for her by will, it was held that the wife’s right of electibn 
between the provision of the will and of the bond extended 
to her devisee. The Court said, page 39: 
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“ * * *' That she was perfectly at liberty to reject 
the provision under the will of her husband, and rest 
alone on her bond, is unquestionable. And if this 
election was never deliberately made in her lifetime, 
there can be no reason for denying the extension of it 
to her representative, Bryant. He now makes that 
election in demanding the payment of this bond, and 
we conceive that nothing unequivocally expressive of 
that election has before occurred, at least nothing 
that ought to preclude it. * * * ” 

In Howland v. Heckscher, 3 Sanford’s Chancery Re¬ 
ports (X. Y.) 567, where a decree directing a widow to 
make an election was appealed from and not finally affirm¬ 
ed until after her death, it was held that the Court had 
jurisdiction to permit the widow’s administrator to make 
the election granted to her, although the time limited for 
the widow’s election expired in her lifetime. 

In Hayes v. Seavey, 69 N. H. 308, the Court said, p. 310: 

“ * # # A widow’s right to a distributive share in 
her husband’s estate ‘is a vested right of property 
which she takes by a title as high as that of a child or 
other next of kin; and it goes to her personal repre¬ 
sentative. Foster v. Fifield, 20 Pick. 67.’ Adams v. 
Adams, 10 Met. 170; Judge of Probate v. Robbins, 5 
X. H. 246. * * * ” 

It would be difficult to conceive of stronger equities than 
we have in this case. On the record, it must be conceded 
by the appellees that the widow was incompetent; that 
she had a legal right to an election; that she did not and 
could not exercise it herself because she was incompetent; 
that they did nothing to have the election exercised for the 
widow during her lifetime and that her legal right to an 
election has never been assured either to her or her estate 
up to this time. The record conclusively shows that the 
incompetent widow’s rights and interests were substan- 




tially disregarded and not properly safeguarded or repre¬ 
sented in the Probate Court, notwithstanding the many 
safeguards and protections for the rights of heirs, next of 
kin, legatees, devisees, infants, incompetents, and credi¬ 
tors that have been established in our Probate Court. In 
the very beginning of the probate proceedings, the incom¬ 
petent widow’s rights were disregarded in the matter of 
effecting service of process on her. The service was of 
extremely doubtful validity, but the question of its validity 
was not even brought to the attention of the Probate Court 
so far as the probate records disclose. The widow had no 
representation of any kind except a superficial investiga¬ 
tion by her Guardian ad Litem, of the facts and circum¬ 
stances surrounding the execution of her husband’s will. 
(App. 4.) It is true that investigation was the only duty 
with which the Guardian Ad Litem was charged under Sec¬ 
tion 19-303 of the 1940 Code, pursuant to the provisions of 
which he was appointed, unless his investigation disclosed 
that a caveat should have been filed in behalf of the wid|>w. 
We do not contend that a caveat should have been filed. 
But we do contend that the widow was entitled to the right 
of an election and that she was not allowed the exercise of 
that right. Her right arose when the husband’s will was 
admitted to probate, and although everybody concerned 
appears to have had knowledge of and admitted her dis¬ 
ability, nobody took steps to assert and establish the rights 
of the widow in the estate of her deceased husband. Her 
right of election was not exercised or allowed to be exer¬ 
cised for her. She was deprived of that fundamental right. 
From the time the will was admitted to probate, the widow 
had no representation before the Probate Court and all tier 
rights were completely ignored. The husband’s house¬ 
hold furniture and personal effects were sold without 
notice of any kind to the widow or to anyone representi ng 
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her interest, and the executors did not account to her or her 
estate for any part of the proceeds of the property. Her 
claims against her husband's estate, set forth in the second 
count of the complaint, were never presented to the hus¬ 
band's executors. The executors filed their account and 
claim for commissions, which were approved, and they 
made distribution to themselves as trustees without notice 
of any kind to the widow or to anyone representing the 
widow. This procedure not only violated Probate Rule 
14, which is quoted on pages 10-11 of this brief, but violated 
the fundamental principles of our judicial procedure and 
of right and justice, especially where the rights of an 
incompetent person were involved. 

If, under the circumstances of this case, appellant is 
concluded by the omission to renounce within the six months 
statutory limitation and within the life of the widow, then 
there is one law for competent widows and another law for 
incompetent widows, as was so ably argued by counsel in 
Collins vs. Carman, supra. Moreover, if appellant is con¬ 
cluded by the appellees’ failures and omissions, it means 
that the husband’s executors can do something that the 
law does not permit the husband to do, that is, deprive the 
widow of her right of election. 

The one fact that we think the Court should especially 
take into consideration is that the incompetent widow’s 
trustee was one of the executors, trustees and principal 
beneficiaries under the provisions of the husband’s will. 
It should be presumed that the reason she failed to act 
for the widow and completely ignored the widow’s statutory 
rights was that her personal interests were adverse to the 
rights and interests of the incompetent widow. Would an 
impartial trustee have failed to take steps to have the wi- 




aow’s rights asserted and established, as did the appellee 
Katharine Putnam Phillips, as trustee of the incompetent 
widow’s estate? 

If the Court places its stamp of approval upon the pro¬ 
cedure or lack of it in this case, under what circumstances 
will the rights of incompetent widows receive any mlore 
consideration than did the incompetent widow’s rights 
in this case? If the procedure or lack of it in this cjase 
is not disapproved, then how will the right of electior. in 
favor of incompetent widows ever be asserted and estab¬ 
lished where the husband’s beneficiaries not only hhve 
control of his estate, but of his incompetent widow’s af¬ 
fairs? The appellees are the persons who were in the 
position to assure that right to the incompetent during her 
lifetime and it is respectfully submitted that they should not 
now be heard to say that it is too late for the right tol be 
exercised in behalf of her estate. 

We, therefore, respectfuly submit that the Court erred 
in granting the appellees’ motion to dismiss and in dis¬ 
missing the first count of the complaint. 

Second Count of Complaint. 

i. 

I and H. 

The presumption is that the husband received and held 
the proceeds of the wife’s Building Association account 
in trust for her. j 

The motion to dismiss admitted the allegations of Jthe 
second count, including the allegations (1) that the mopey 
deposited in the building association account “constituted 
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her own property as absolutely as if she had been unmar¬ 
ried/’ (2) that the money was withdrawn by Thomas Newr- 
kirk Phillips, and (3) that it has not been repaid. 

The presumption is that her husband Thomas Newkirk 
Phillips received and held the proceeds of the account in 
trust for his wife Mary Elizabeth Phillips. 

In Stickney vs. Stickney, 131 U. S. 227, it was held that 
in the District of Columbia, whenever a husband acquires 
possession of the separate property of his wife, whether 
with or without her consent, he must be deemed to hold it 
in trust for her benefit, in the absence of any direct evi¬ 
dence that she intended to make a gift of it to him. See 
also Garner v. Second National Bank, 151 U. S. 420; 26 Am. 
Jur. 723. 

On a motion to dismiss, appellant was entitled to this 
presumption and it is respectfully submitted that the Low'er 
Court erred in granting appellees’ motion to dismiss and 
in dismissing the second count of the complaint. 

Third Count of Complaint. 

f 

I and II. 

A trustee is liable for damages resulting from his failure 
to perform his duties. 

The appellant does not contend that Katharine Putnam 
Phillips as trustee of the estate of Mary Elizabeth Phillips 
in Equity cause No. 59,123, had the duty or pow r er to make 
an election for the incompetent wddow. She had no such 
duty or power. But she did have the power and the duty 
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to bring the matter to the attention of a court of competent 
jurisdiction, where the election could have been made on 
behalf of the incompetent widow and her rights asserjted 
and established within the statutory time and during f;he 
widow’s lifetime. 

In the Lower Court, appellee Katharine Putnam Phillips 
contended that as trustee of the estate of the incompetent 
widow, she “was under no duty and had no right to insti¬ 
tute action against the estate of Thomas Newkirk Phillips 
to recover money alleged to be due Mary Elizabeth Phil¬ 
lips.” If that contention was correct, then who was under 
such duty and who had that right f The incompetent widow 
could not do it. If her trustee did not have the right and 
duty to do it, nobody had that right and duty. That con¬ 
tention, if pursued to its logical conclusion, leads to the 
conclusion that an incompetent widow has no rights. A 
reading of the complaint will about lead one to the conclu¬ 
sion that the appellees were always of that opinion. 

It is respectfully submitted that the judgment should be 
reversed. 

ARTHUR J. HILLAND, 
DeWITT S. HYDE, 
Attorneys for Appellant. 
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APPENDIX. 

Case No. 8149. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


No. 11774 




Edna S. Mead, Administratrix of the es¬ 
tate of Mary Elizabeth Phillips, de¬ 
ceased, 1227 N. Bluemont Drive, Ar¬ 
lington, Virginia, 

Plaintiff , 
vs. 

Katharine Putnam Phillips, Clifton 
Terrace Apartments, West, Apartment 
407, Washington, D. C., 

Elizabeth Laura Phillips, Clifton Ter¬ 
race Apartments, West, Apartment 
407, Washington, D. C., 

George Ross Phillips, a non-resident, 
The Washington Loan and Trust Com¬ 
pany, a corporation, 9th and F Streets, 
N. W., Washington, D. C. 

Defendants. 


Amended Complaint to Recover Widow’s Share of Hus¬ 
band’s Estate and to Recover Widow’s Property in hus¬ 
band’s Possession and Control at the Time of His Death, 
and to Recover Damages From Trustee of Widow’s 
Estate. 

First Count 

1. Jurisdiction is grounded on the general jurisdiction 
of the Court. 

2. On or about the 8th day of March, 1940, Ednk S. 
Mead was duly appointed and qualified as Administratrix 


I 



2 


of the estate of Mary Elizabeth Phillips, deceased, and 
since that time has been and still is the Administratrix 
thereof, and brings this action as such Administratrix. 

3. Mary Elizabeth Phillips and Thomas Newkirk 
2 Phillips were lawfully married on the 20th day 
of April, 1898 in Washington, District of Colum¬ 
bia, and were husband and wife until the death of Thomas 
Newkirk Phillips on the 21st day of February, 1935, in 
the City of Washington, District of Columbia, where he 
was then resident and domiciled. No children were bom 
of the marriage and Thomas Newkirk Phillips died with¬ 
out issue surviving him. 

A. • * * I I fl . I . 

4. Thomas Newkirk Phillips left a last wull and testa¬ 
ment dated June 30, 1934, a true and correct copy of which 
is appended to the original complaint as Exhibit A, which 
said will by reference is specifically incorporated in and 
made a part of this complaint. On March 19, 1935, a peti¬ 
tion for probate was filed by the named executors and said 
will was admitted to probate by the Probate Branch of 
this Court and letters testamentary were granted to the 
said executors, Katharine Putnam Phillips and The Wash¬ 
ington Loan and Trust Company, a corporation, on May 
15, 1935, and they qualified as such executors on or about 
May 21, 1935. 

5. At the time of the death of Thomas Newkirk Phil¬ 
lips on February 21, 1935, and for a long time prior there¬ 
to, and continuously from that time to the time of her own 
death on January 28, 1940, in Montgomery County, Mary¬ 
land, Mary Elizabeth Phillips was wholly incapacitated 
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and incompetent, both mentally and physically, and whs 
unable to read, write or talk and entirely helpless and un¬ 
able to make known any of her wants or desires. The pe¬ 
tition of Katharine Putnam Phillips and The Washington 
Loan md Trust Company for probate of said will of 
Thomas Newkirk Phillips and letters testamentary al¬ 
leges “that the said Mary Elizabeth Phillips, widow of 
said decedent, is a patient in the Washington Sanitarium, 
Takoma Park, Maryland, and in the care and custody of 
Dr. Daniel Hartman Kress, Superintendent of said Insti¬ 
tution. That petitioners are informed by the physician in 
attendance that her mental condition is such that she is un¬ 
able to comprehend the nature of these proceedings,,” 
Their amended petition alleges “that petitioners are 
3 of the opinion that the said Mary Elizabeth Phillips 
is incompetent to transact her business affairs, a](id 
that she is of unsound mind.” 

6. The records in the Office of the Register of Wills f^)r 
the District of Columbia and Clerk of the Probate Branch 
of this Court show that before the will was admitted to 
probate, Mary Elizabeth Phillips was served as followjs: 
“Summoned the within named Mary E. Phillips, incom¬ 
petent, and Daniel Hartman Kress, custodian, each per¬ 
sonally 3-25-35. John B. Colpoys U. S. Marshal in and 
for the District of Columbia. By H. C. Allen, Deputy U. S. 
Marshal.” The process was returnable April 1, 1935, aid 
describes Mary E. Phillips and her said custodian as non¬ 
residents. Plaintiff is informed and believes and there¬ 
fore says that Mary Elizabeth Phillips did not receive any 
other or further notice of any kind or nature of any of 
the probate proceedings in the Probate Branch of tljiis 
Court. 



4 


7. Said records also show that on the 19th day of 
April, 1935, the Court passed an order appointing Francis 
H. Stephens, Esquire, as Guardian Ad Litem for the said 
Mary Elizal>eth Phillips, incompetent, to appear and repre¬ 
sent her interests in the probate proceedings, and on the 
1st day of May said Guardian Ad Litem filed an answer 
and report reading as follows: 

“Now comes Francis H. Stephens, Guardian Ad 
Litem for Mary Elizabeth Phillips, and for answer to 
the petition of Katharine Putnam Phillips and The 
Washington Loan and Trust Company for letters 
testamentary on the estate of Thomas Newkirk Phil- 
lips, deceased, shows to the Court,— 

“That he has examined the record in the above 
cause, and talked with the officers of the Said Trust 
Company and with the said Katharine Putnam Phil¬ 
lips and with her sister, Elizabeth Laura Phillips, 
4 and after due inquiries believes that letters testa¬ 
mentary should be granted to the said Katharine 
Putnam Phillips and The Washington Loan and Trust 
Company,— 

“And your Guardian Ad Litem for the said Mary 
Elizabeth Phillips so far as he is able so to do, con¬ 
sents to the granting of such letters, and to the admis¬ 
sion of said will to probate and record.” 

On January 21, 1935, said Guardian Ad Litem petitioned 
the Court for an allowance of a fee and on June 24, 1935, 
he was awarded a fee of $75.00. Plaintiff is informed and 
believes and therefore says that Mary Elizabeth Phillips 
did not have any further or other representation of any 
kind or nature before the Probate Branch of this Court 
at any stage of the probate proceedings. 
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8. Said records further show that on the 1st day of Au¬ 
gust, 1936, the executors, Katharine Putnam Phillips and 
The Washington Loan and Trust Company, filed a first and 
final account showing that personal property of the total 
value of $56,788.68 belonging to the estate had come into 
their hands as executors. They claimed certain allowances 
for expenses of administration and their said account 
shows a balance of $52,511.85 principal and $1,913.37 ini 
come or a total of $54,425.22 for distribution, and said ac¬ 
count shows distribution to the defendant, George Ros4 
Phillips, of a mortgage note in the amount of $4,000.(X| 
and the entire balance of the estate to Katharine Putnam 
Phillips and The Washington Loan and Trust Company 
as trustees. Plaintiff is informed and believes and there¬ 
fore says that neither Mary Elizabeth Phillips nor heij- 
said Guardian Ad Litem was served with a copy of the said 
account, and that neither said Mary Katharine Phillips 
nor her said Guardian was notified at any time of th^ 
filing and/or approval of said account, and that distribu^ 
tion pursuant thereto was made without the knowledge of 
consent of either the said Mary Katharine Phillips or 

her said Guardian Ad Litem, and as to her theri 
5 was no compliance with the provisions of Probate 

Rule 14 of this Court. 

9. On, to-wit, the 23rd day of September, 1935, Katha¬ 
rine Putnam Phillips, who was then one of the executors, 
trustees and beneficiaries of the estate of Thomas Newkirl^ 
Phillips, deceased, was appointed and qualified as trustee 
of the estate of Mary Elizabeth Phillips in Equity No. 
59123 in this Court, on the ground that said Mary Eliza¬ 
beth Phillips was then incapable of managing her own af¬ 
fairs. Plaintiff is informed and believes and therefor^ 
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says that said Katharine Putnam Phillips, as trustee of the 
estate of Mary Elizabeth Phillips, did not take any action 
or make any attempt whatever to recover from the estate 
of Thomas Newkirk Phillips, deceased, the widow’s share 
to which said Mary Elizabeth Phillips was justly and le¬ 
gally entitled, and failed and neglected to apply to this 
Court or any other Court for an order electing on behalf 
of said Mary Elizabeth Phillips between the supposed 
provision made for her in the last will and testament of 
her deceased husband, Thomas Newkirk Phillips, and the 
distributive share of his estate which she would have re¬ 
ceived had he died intestate, and no such election was ever 
made on her behalf, although plaintiff says it would have 
been to her best interests, and to the best interests of her 
estate to have renounced her lights, if any, under the pro¬ 
visions of said will. 

9 (a). On November 6, 1935, the said executors of the 
estate of Thomas Newkirk Phillips, deceased, filed a peti¬ 
tion in the Probate Branch of this Court for authority to 
sell all household furniture, household furnishings, per¬ 
sonal effects and jewelry in said estate and “to distribute 
the proceeds of sale to said Katharine Putnam Phillips 
as trustee for the said Mary Elizabeth Phillips to be held 
and administered by her as such trustee for the benefit of 
Mary Elizabeth Phillips in accordance with the terms of 
the Will of said decedent.” On November 11, 1935, 
6 the Probate Branch of this Court passed an order 
authorizing said executors to sell the same at public 
or private sale, and if at private sale, for not less than 
the appraised value thereof, which was $S56.25. Plain¬ 
tiff says that the accounts of said Katharine Putnam Phil¬ 
lips, trustee for Mary Elizabeth Phillips in Equity Num¬ 
ber 59123 in this Court, fail to show that said trustee ac- 




counted therein for any part of the proceeds of the sale 
of said property, although said property was sold. 

10. On or about March 16, 1940, the plaintiff herein 
filed in the Office of the Clerk of the Probate Branch bf 
this Court a renunciation of all claim to any devise or be¬ 
quest made to Mary Elizabeth Phillips by the last will of 
her husband and an election to take in lieu thereof lier 
dower and legal share of the estate of her said husbabd, 
and on motion of the defendants, Katharine Putnam Phil¬ 
lips and The Washington Loan and Trust Company, as 
executors of the estate of Thomas Newkirk Phillips, de¬ 
ceased, the same was stricken from the files by the Piro- 
bate Branch of this Court. Plaintiff is informed and Re¬ 
lieves and therefore says that said Mary Elizabeth Phil¬ 
lips, as the widow of Thomas Newkirk Phillips, deceased, 
w’as entitled to receive one-half of the estate of skid 
Thomas Newkirk Phillips, deceased, regardless of the ab¬ 
sence of a renunciation of all her claim to any devisej or 
bequest made to her by the last will of her husbajnd, 
Thomas Newkirk Phillips, because in effect, nothing passed 
to her by any devise or bequest made by the last will bnd 
testament of her husband, Thomas Newkirk Phillips, 'de¬ 
ceased. 

I 

11. Plaintiff is further informed and believes hnd 
therefore says that neither the said Mary Elizabeth Phil¬ 
lips during her lifetime nor the plaintiff herein has 

7 received any part of Mary Elizabeth Phillips’ 
widow’s share of the estate of her husband, Thojnas 
Newkirk Phillips, deceased, except that during her life¬ 
time, the defendants, Katharine Putnam Phillips and The 
Washington Loan and Trust Company, as executors and 
trustees of the estate of Thomas Newkirk Phillips, de- 
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ceased, made certain expenditures to Katharine Putnam 
Phillips to be used for the support, maintenance and med¬ 
ical care of said Mary Elizabeth Phillips at The Washing¬ 
ton Sanitarium, the amount of which expenditures are un¬ 
known to the plaintiff herein, but she is willing and hereby 
offers to have the amount of such expenditures with inter¬ 
est thereon, set off or credited against the claims made in 
this count of this complaint. 

12. On February 14, 1940, and before Katharine Put¬ 
nam Phillips and The Washington Loan and Trust Com¬ 
pany, as trustees of the estate of Thomas Newkirk Phil¬ 
lips, deceased, had made distribution under the terms of a 
testamentary trust set up in his last will and testament, 
they, the said trustees, were notified that there were claims 
in favor of the estate of Mary Elizabeth Phillips against 
the estate of Thomas Newkirk Phillips, deceased. 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiff demands judgment for relief as follows: 

1. That the defendants, Katharine Putnam Phillips 
and The Washington Loan and Trust Company be re¬ 
quired to disclose and render an account of any and 

8 all assets belonging to the estate of Thomas Newkirk 
Phillips that came into their hands as the executors 
and trustees thereof and of any and all expenditures made 
by them as executors and trustees thereof, including an 
itemized statement of expenditures made by them as such 
executors and trustees to Katharine Putnam Phillips to be 
used for the support and maintenance and medical care 
of Mary Elizabeth Phillips during her lifetime. 

2. That the defendants, George Ross Phillips, Katha¬ 
rine Putnam Phillips and Elizabeth Laura Phillips, be re- 
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quired to disclose and render an account of any and ^,11 
monies and/or other property which they have received 
from Katharine Putnam Phillips and The Washington 
Loan and Trust Company, as executors and/or trustees of 
the estate of Thomas Newkirk Phillips, deceased, and of 
the increments thereof and income therefrom. 

I 

3. That the Court assert and establish the rights of 

said Mary Elizabeth Phillips, and of her estate, the same 
as though she or a Court of competent jurisdiction on her 
behalf had asserted and established her rights in the estate 
of her deceased husband, Thomas Newkirk Phillips, with¬ 
in the statutory limitation. j 

4. That the plaintiff may have judgment against [the 
defendants for an amount equal to one-half of the [net 
estate of Thomas Newkirk Phillips, deceased, after de¬ 
ducting the appropriate expenses of administration, at the 
time the said executors made distribution thereof, with'in- 
terest thereon, subject to a credit or set-off for any ^nd 
all expenditures, with interest thereon, made by Kathaijine 
Putnam Phillips and The Washington Loan and Trust 
Company, as executors and trustees, to Katharine Putnam 
Phillips and used for the support, maintenance and med¬ 
ical care of Mary Elizabeth Phillips during her lifetinjie. 

5. And for such other and further relief as to the Cdurt 
may seem meet and proper and the evidence may show the 

plaintiff to be entitled. 

i 

9 Second Count 

1. Jurisdiction is grounded on the general jurisdiction 
of the Court. 
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2. Tlie plaintiff by reference incorporates in and here¬ 
by makes the allegations of the first count of this amended 
complaint a part of this second count. 

3. At the time of his death on the 21st day of February, 
1935, Thomas Newkirk Phillips was indebted to or holding 
in trust for Mary Elizabeth Phillips the sum of $4,038.85 
with the accumulations thereon from March 25, 1918 and 
the sum of $8,088.95 with the accumulations thereon from 
January 5, 1939, for that on December 7, 1900 and for a 
long time thereafter, to-wit, fifteen years, said Mary Eliz¬ 
abeth Phillips was employed and with the proceeds of her 
earnings, which constituted her own property as abso¬ 
lutely as if she had been unmarried, she opened an ac¬ 
count in her own name with the Equitable Co-operative 
Building Association, 915 F Street, Northwest, Washing¬ 
ton, D. C., and on June 17, 1907, at which time the value of 
said account was $2,263.30, she transferred the account to 
the names of Mary E. Phillips and Thomas N. Phillips, sub¬ 
ject to the order of either and at the death of either, to the 
survivor. On March 25, 1918 the said Thomas Newkirk 
Phillips withdrew from said account the sum of $4,038.85 
and on January 5, 1929, he withdrew $8,088.95. Plaintiff 
says that said monies were the sole and separate estate of 
said Mary Elizabeth Phillips. Plaintiff further says that she 
is informed and believes and therefore avers that neither 
Thomas Newkirk Phillips nor his executors and trustees, 
Katharine Putnam Phillips and The Washington Loan 
and Trust Company, repaid or accounted to Mary Eliza¬ 
beth Phillips for the said sums or any part thereof. They 
have not repaid or accounted for said sums or any part 
thereof to the plaintiff herein. 
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WHEREFORE, THE PREMISES CONSIDERED, 
plaintiff demands judgment against the defendants as 
follows: | 

10 1. For the sum of $12,127.80 with interest on $ 4 ,- 

038.85 from March 25, 1918 and on $8,088.95 fropi 
January 5, 1929. j 

2. For such other and further relief as the evidence 
may show the plaintiff to be entitled. 

Third Cornit 

1. Jurisdiction is grounded on the general jurisdiction 
of the Court. 


2. The plaintiff by reference incorporates in and heije- 

bv makes the allegations of the first and second counts bf 

1 

this amended complaint a part of this third count. 

3. The plaintiff says that it was the duty of the defeud 
ant, Katharine Putnam Phillips, as trustee of the estate of 
said Mary Elizabeth Phillips in Equity Number 59,123 in 
this Court, to make a reasonable effort and to use due dili¬ 
gence to recover from the estate of her deceased husbaiid, 
Thomas Newkirk Phillips, the widow’s share to which said 
Mary Elizabeth Phillips was justly and legally entitled and 
to apply to this Court or other Court of competent juris¬ 
diction for an order electing on behalf of said Mary Eliza¬ 
beth Phillips between the supposed provision made for 
her in the last will and testament of her deceased hiis- 
band, Thomas Newkirk Phillips, and the distributive sh^tre 
of his estate which she would have received had he djed 
intestate, and to recover the monies due said Mary Eliza¬ 
beth Phillips from the estate of said Thomas Newkirk 
Phillips, deceased, as more fully shown in the second cojmt 
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of this complaint, but she wh oily failed and neglected so 
to do, to the damage of said Mary Elizabeth Phillips and 
her estate in the sum of $39,340.42, and interest thereon. 

WHEREFORE, plaintiff demands judgment against 
the defendant, Katharine Putnam Phillips, in the 
11 sum of $39,340.42, with interest on $4,038.85 from 
March 25, 1918, and on $8,088.95 from January 5, 
1929, and on $27,212.62 from August 1, 1936. 

(s) ARTHUR J. IIILLAKD 
Arthur J. Hilland, 

(s) DEWITT S. HYDE, 

Dewitt S. Hyde, 

Shoreham Building, 

Attorneys for Plaintiff. 


Service of a copy of the foregoing amended complaint 
is hereby acknowledged this 15th day of August, A. D. 1941. 

ARTHUR PETER, 

ARTHUR C. KEEFER, 

By Arthur C. Keefer, 

900 F Street, N. W., 

Attorneys for The Washington Loa/n 
amd Trust Company and Katharine 
Putnam Phillips. 
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Edna S. Mead, Administratrix, &c., 

Plaintiff, 

vs. 

Katharine Putnam Phillips, et al ., 

Defendants. 


No. 11,77^ 


June 14, 1^41. 

2 I, THOMA§ NEWKIRK PHILLIPS, of the City of 
Washington, District of Columbia, do hereby make, 
publish and declare this instrument as and for my l^st 
will and testament, hereby expressly revoking any ind 
all former wills by me at any time made and published. 


FIRST. I direct my executors hereinafter named 
pay off my just debts. 


to 


I further direct that my body be interred in the Arling¬ 
ton National Cemetery, if possible, and that my funeral 
expenses shall be paid out of my estate notwithstanding 
the amount thereof may exceed the statutory limitation^ 

SECOND. I give and bequeath all my household fur¬ 
niture, household furnishings and personal effects, includ¬ 
ing as a part thereof my jewelry, unto my wife, MAltY 
ELIZABETH PHILLIPS, for and during the term of her 
natural life, and upon her death, or should she predecease 
me, upon my death, unto my sisters, KATHARINE PUT¬ 
NAM PHILLIPS and ELIZABETH LAURA PHILLIPS, 
share and share alike, and in the event that either of them 
be then dead unto the survivor of them. 
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THIRD. Should I be possessed at the time of my death 
of a note of Four Thousand ($4,000) Dollars made by my 
brother, GEORGE ROSS PHILLIPS, and secured by 
mortgage on real estate belonging to him, I direct that my 
executors shall cancel said note and deliver the same to my 
brother, GEORGE ROSS PHILLIPS, without requiring 
payment of the principal thereof or interest thereon, and 
in the event-that my brother, GEORGE ROSS PHILLIPS, 
shall be then dead the said note shall be cancelled and de¬ 
livered to the executors, administrator or collector of the 

estate of my said brother without requiring pay- 
3 ment of either principal or interest. 

FOURTH. All the rest, residue and remainder of 
my estate, of every kind and description, real and per¬ 
sonal, wheresoever and howsoever situated, now pos¬ 
sessed or that may hereafter be acquired by me, I give, 
devise and bequeath, absolutely and in fee simple, unto 
KATHARINE PUTNAM PHILLIPS and THE WASH¬ 
INGTON LOAN AND TRUST COMPANY, a corporation 
duly created and existing under and by virtue of the laws 
of the United States, relating to the District of Columbia, 
and having its principal place of business in the City of 
Washington, said District, or the successor or survivor of 
them, in and upon the trusts, nevertheless, that is to say: 

IN TRUST, to take charge of, manage, control, invest, 
reinvest, sell and mortgage the same, or any part thereof, 
without obligation on the part of a purchaser to see to the 
application of purchase money or of a lender to see to the 
application of money lent, and with further power, inter 
alia, in my said trustees to retain, in their discretion and 
without liability for depreciation in value, any securities 
or real estate forming part of my estate at the time of 
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my death; to lease any real estate that I may possess a|t 
the time of my death or that may thereafter become a paift 
of the corpus of the said trust fund, irrespective of thje 
period of the termination of said trust; to determine 
whether money, securities, (including in part, dividends 
payable in stock, warrants or rights to subscribe to stock, 
or the proceeds of any such stock dividends, warrants dr 
rights), real estate or other form of property coming imo 
my estate or the said trust fund, shall be treated as prin¬ 
cipal or income and to charge or apportion expenses to 
principal or income as they may deem just and proper; jo 
compromise or compound all claims against my estate hs 
in their judgment they think best to the interest of my es¬ 
tate; and further in making investments or reih- 
4 vestments my said trustees shall have full power 
and authority to purchase such securities or real 
estate as they may deem advisable and may select, and 
shall not be responsible in any manner whatsoever for 
any depreciation of any such investments or reinvestments, 
and further that my said trustees shall have full pow^r 
and authority to vote by proxy or otherwise all stocks hdld 
or belonging to my trust estate at any meetings of tjbte 
stockholders of any corporation issuing such stocks; and 
generally to manage and control my trust estate as fujly 
as I might, if living, do myself; and 

IN FURTHER TRUST, to pay the net income there¬ 
from, beginning such payments from the date of my deajth 
and payable as soon thereafter as practicable in monthly 
or quarterly instalments, unto my sister, KATHARINE 
PUTNAM PHILLIPS, to be used by her exclusively tfor 
the care and welfare of my wife, MARY ELIZABETH 
PHILLIPS, for and during the term of her natural 
life; and 
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IN FURTHER TRUST, should my wife, MARY ELIZ¬ 
ABETH PHILLIPS, be an invalid at the time of my death, 
I expressly direct that she be placed in the Washington 
Sanitarium at Takoma Park, Maryland, and in the event 
that she should be there at the time of my death, she shall 
remain there as long as she may require care in a sanator¬ 
ium. I make this express request for the reason that my 
wife has been a patient at the said sanitarium for some 
time and I feel that she is receiving the utmost care and 
skilled treatment and that it would be to her best interest 
and welfare for her to continue as a patient at the said 
sanitarium if she is then in need of such care as they pro¬ 
vide; and 

IN FURTHER TRUST, I direct that should the income 
from the corpus of the trust fund herein created be insuf¬ 
ficient to afford my wife a comfortable support and to dis¬ 
charge the expenses incident to her illness, including sana¬ 
torium charges and those for medical, nurse and 
5 other incidental expenses, my trustees may from 
time to time advance to mv sister, KATHARINE 
PUTNAM PHILLIPS, such part of the corpus of the 
trust fund as may be necessary in the judgment of said 
trustees to enable my wife, MARY ELIZABETH PHIL¬ 
LIPS, to receive such comfortable support and such san¬ 
atorium care and to defray medical, nurse and other in¬ 
cidental expenses, the amount of principal to be used for 
this purpose and the necessity for such use shall be ex¬ 
clusively within the discretion and judgment of my trus¬ 
tees ; and 

IN FURTHER TRUST, should my sister, KATHA¬ 
RINE PUTNAM PHILLIPS, predecease my wife, MARY 
ELIZABETH PHILLIPS, the said instalments of both 
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income and principal directed to be paid her for the car^ 
and welfare of my wife, MARY ELIZABETH PHILLIPSf, 
shall be paid to my other sister, ELIZABETH LAURA 
PHILLIPS, to be used by her for the same purposes als 
those directed herein; that is, for the benefit of my wifA 
MARY ELIZABETH PHILLIPS, as herein mentioned; 
and 

IN FURTHER TRUST, that upon the death of my wifA 
MARY ELIZABETH PHILLIPS, or should she prede¬ 
cease me, upon my death, the corpus of the trust fubd 
created herein and accrued income thereon shall be dis¬ 
tributed by my trustees unto my said sisters, KATHA¬ 
RINE PUTNAM PHILLIPS and ELIZABETH LAURA 
PHILLIPS, share and share alike, absolutely and in f^e 
simple, and in the event that either of them shall be thSn 
dead, unto the survivor of them, absolutely and in fee sim¬ 
ple, unless the deceased sister should leave issue her sur¬ 
viving, in which event such issue shall be entitled to the 
share thereof to which the deceased sister would have be^n 
entitled if living, distributable among such issue per stirpes 
and not per capita, absolutely and in fee simple; and 


H 

tz- 

s- 


IN FURTHER TRUST, should both of my sisters, 
KATHARINE PUTNAM PHILLIPS and ELTZABElj 
LAURA PHILLIPS, predecease my wife, MARY ELI 
ABETH PHILLIPS, and/or should both of my said s 
ters predecease me, without either of them leaving 
6 issue them surviving and my wife, MARY ELIZA¬ 
BETH PHILLIPS, should predecease me, tjie 
corpus of the trust fund herein created shall, upon the 
death of my wife, MARY ELIZABETH PHILLIPS, or 
upon my death in the event that my wife should predecesise 




18 


me, be distributed by my trustees, or the survivor of them, 
unto my brothers, GEORGE ROSS PHILLIPS and JOHN 
LACEY PHILLIPS, should they be then living, distribut¬ 
able between them, share and share alike, absolutely and 
in fee simple, and in the event that either of them be then 
dead unto the survivor, absolutely and in fee simple, unless 
the deceased brother leave issue him surviving, in which 
event such issue shall be entitled to the share thereof to 
which the deceased brother would have been entitled if liv¬ 
ing, distributable among such issue per stirpes and not 
per capita; and 

IN FURTHER TRUST, I herebv direct that neither the 
income nor the corpus of said trust estate shall be in any 
manner anticipated, assigned, charged, encumbered or 
transferred by any person or persons deriving right or 
title thereto under the terms and conditions of this will; 
nor shall such income or corpus be in any manner liable in 
the hands of my said trustees for the debts, contracts or 
other engagements of any such person or persons; nor 
shall the same be subject to execution, attachment or se¬ 
questration for any debts or liabilities whatsoever of any 
such person or persons; and 

IN FURTHER TRUST, that my said trustees may in¬ 
vest the funds of any trust fund herein created in notes 
secured by first deeds of trust on improved real estate 
located within the District of Columbia, at no greater sum 
than face value and accrued interest thereon, and in addi¬ 
tion to their usual fee as such trustees may retain commis¬ 
sion received by them for such loans or any extensions or 
renewals thereof and premiums on fire insurance policies 
issued in relation thereto. 
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LASTLY. I hereby nominate, constitute and appoint the 
said KATHARINE PUTNAM PHILLIPS and the 
7 said WASHINGTON LOAN AND TRUST CoIM- 
PANY, as the executors, (or the successor or survivor 
of them as the executor), of this my last will and testament, 
and I hereby expressly authorize and empower my said 
executors to sell and dispose of my estate, real and persbn- 
al, or any part thereof, without any obligation on the part 
of the purchaser to see to the application of the purchase 
money, for the purpose of discharging any debts or clailms 
against my estate or for the distribution thereof. 

WITNESS my hand and seal this 30th day of Jane, 
A. D. 1934. 

i 

THOMAS NEWKIRK PHILLIPS (seLl) 

Then and there signed, sealed, published and declared 
by the said testator, THOMAS NEWKIRK PHILLIPS, 
as and for his last will and testament, in the presence of 
us, who, at his request, in his presence and in the presence 
of one another, have hereunto subscribed our names as 
attesting witnesses, he having first signed and we initialled 
the foregoing pages hereof for identification. 

M. ELIZABETH OWINGS, 
RESIDENCE 900 F St., N. W., Washington, d[ C. 

I 

DOROTHY A. DRAPER, J 
RESIDENCE 900 F St., N. W., Washington, D. C. 

CHARLES B. OSBORN, 

RESIDENCE 900 F. . : 
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13 Motion of Katharine Putnam Phillips, Elizabeth 
Laura Phillips and The Washington Loan and 
Trust Company to Dismiss Action. 

The defendants, Katharine Putnam Phillips, Elizabeth 
Laura Phillips and The Washington Loan and Trust Com¬ 
pany, by their attorneys, move the Court to dismiss the 
action because the Complaint fails to state a claim 
against these defendants, or any of them, upon which re¬ 
lief can be granted. 


ARTHUR PETER, 

Arthur Peter. 

ARTHUR C. KEEFER, 

Arthur C. Keefer, 

900 F Street, N. W., 

Washington, D. C., 

Attorneys for Defendants, Katharine 
Putnam Phillips, Elizabeth Laura 
Phillips and The Washington Loan 
and Trust Compamj. 
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Judgment. 

14 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Edna S. Mead, Administratrix of the es¬ 
tate of Mary Elizabeth Phillips, de¬ 
ceased, 1227 N. Bluemont Drive, Ar¬ 
lington, Virginia, 

Plaintiff , 
vs. 

Katharine Putnam Phillips, Clifton 
Terrace Apartments, West, Apartment 
407, Washington, D. C., et al., 

Defendants. 

This cause coming on to be heard upon the motion of 
Katharine Putnam Phillips, Elizabeth Laura Phillips 4nd 
The Washington Loan and Trust Company to dismiss jthe 
action because the complaint fails to state a claim against 
the defendants upon which relief can be granted, upon con¬ 
sideration thereof and of argument of counsel it is by f;he 
Court this 29th day of October, 1941, 

ORDERED, that the motion of Katharine Putnam Phil¬ 
lips, Elizabeth Laura Phillips and The Washington Loan 
and Trust Company to dismiss the action be and the same 
is hereby granted; and 
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IT IS FURTHER ORDERED, that the complaint be 
and the same is hereby dismissed. 

By the Court : 

DANIEL W. O’DONOGHUE, 
Justice. 


No objection as to form: 
ARTHUR J. HILLAND, 
Arthur J. Hilland, 
Attorney for Plaintiff. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8149 


EDNA S. MEAD, Administratrix of the Estate of Mary 
Elizabeth Phillips, Deceased, Appellant, 

v. 

KATHARINE PUTNAM PHILLIPS ET AL., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


SUMMARY OF ARGUMENT. 

I 

Under First Count of Complaint. 

L j 

The probate court acquired jurisdiction over the wicfow, 
and the order admitting the will to probate and granting 
letters testamentary is binding on the widow and her estfate. 
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The return of service of the summons shows the widow and 
her custodian were served by a Deputy United States Mar¬ 
shal for the District of Columbia in accordance with law 
and in conformity with the rules of court. It was not neces¬ 
sary to show where the service was effected as it is pre¬ 
sumed that an officer performed his official duty, and in the 
absence of a showing to- the contrary it will be presumed 
that he made service within the District of Columbia, the 
area in which he is officially required to serve. 

II. 

An election by the widow was required, because: 

1. A bequest of an equitable life estate in personal prop¬ 
erty is such a bequest of personal property as is contem¬ 
plated by Sec. 210, Title IS, of the 1940 Code. 

2. Section 1S-214 of the 1940 Code provides that “if, in 
effect, nothing shall pass * * * she need not file a renuncia¬ 
tion.” The Code does not provide that it shall pass to the 
widow, and so long as it passes to one who is to use it for 
her benefit, the provisions of the Code are satisfied. 

III. 

Equity has no jurisdiction to make an election upon the 
death of a mentally incompetent wife when the statutory 
period for filing a renunciation of the will has expired. The 
right of election is personal and did not survive the widow. 


Under Second Count of Complaint. 

Appellees’ motion to dismiss admitted only the facts well 
pleaded. The allegations of the second count created a 
joint account between Mr. and Mrs. Phillips with authority 
to either to withdraw all or any part of the funds without 
accountability therefor, in the absence of fraud, accident, 
mistake or undue influence. 
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Under Third Count of Complaint. 

Katharine Putnam Phillips is not charged with a failure 
to exercise care and skill as trustee of the estate of M^ry 
Elizabeth Phillips and it is fair to assume, in the absejnce 
thereof, she exercised that care, skill and prudence impo|sed 
upon a trustee by the law. The widow sustained no loss 
as a result of any action of Katharine Putnam Phillips but, 
to the contrary, she was cared for and maintained and hos¬ 
pitalized in accordance with the express directions con¬ 
tained in her husband’s will. 

ARGUMENT. 

I. 

First Count of the Complaint. 

The Probate Court acquired jurisdiction over the widow, 
and its order admitting husband’s will to probate and grant¬ 
ing letters testamentary is binding on the widow and her 
estate. 

Title 11, Sections 503 and 504 of the District of Colunjibia 
Code, 1940 Edition, sets forth the jurisdiction of the Pro¬ 
bate Court with respect to the probate of wills, and appears 
on page 37 of this brief. 

Title 19, Sections 301 and 303, relating to process in pro¬ 
ceedings to probate a will, appears on pages 8 and j) of 
appellant’s brief. 

The appellant in her complaint did not question the juris¬ 
diction of the Probate Court to admit the will of Thomas 
Newkirk Phillips to probate and grant letters testamentary 
to Katharine Putnam Phillips and The Washington Loan 
and Trust Company, neither did she seriously in the lcfwer 
court raise the question which she now seeks to have deter¬ 
mined, namely: THAT THE PROBATE COURT NEtER 
ACQUIRED JURISDICTION OVER THE WIDOW BE¬ 
CAUSE OF INSUFFICIENCY OF SERVICE ON THE 
INCOMPETENT, and the reason therefor is obvious.. It 
constitutes a collateral attack upon the jurisdiction and [pro- 
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ceedings of the Probate Court in admitting the will of 
Thomas Newkirk Phillips to probate and supervising the 
administration of his estate. 

The Probate Court has jurisdiction to hear and deter¬ 
mine all questions relating to the execution and validity of 
any will properly presented to it for probate and to admit 
the same to probate and record and grant letters testa¬ 
mentary thereunder. Title 11, Sections 503, 504, District 
of Columbia Code, 1940 Edition. 

The Probate Court acquired jurisdiction over the par¬ 
ties and the proceedings and had the power to grant pro¬ 
bate. In the absence of extrinsic evidence to the contrary 
or unless the record on its face shows lack of jurisdiction, 
it will be presumed that the Probate Court had jurisdic¬ 
tion over the parties and the cause. 21 C. J.S. 149, Par. 
96; 21 C. J. S. 154, Par. 98; Hanley v. Donoghue, 116 U. S. 
1, 29 L. Ed. 535. 

The rules of the Probate Court in effect at the time the 
petition for the probate of the will of Thomas Newkirk 
Phillips was filed, provided: 

“The law and equity rules shall govern the practice 
in the probate court so far as applicable.” (See Rules 
of the Supreme Court, October 1933, pg. 95.) 

Service of process was made in accordance with Law 
Rule 19 adopted under authority of an Act of Congress, 
April 19, 1920, 41 Stat. 555 (District of Columbia Code, 
1940 Edition, Title 11, Sec. 312) approved by this Court 
in Doherty v. Kahnbach, 66 D. C. 322; 87 F. (2d) 539. The 
return of the citation is signed “John Colpoys, U. S. Mar¬ 
shal for the District of Columbia, by H. C. Allen, Deputy 
U. S. Marshal”, and clearly shows full compliance with the 
requirements of the Rule. It is always presumed that an 
officer performed his official duty and in the absence of a 
showing to the contrary it will be presumed that he made 
service of the citation within the District of Columbia, the 
area in which he is officially required to serve. 
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In Knowles v. Logansport Gas Light Co., 19 Wall. 5|S, 22 
L. Ed. 70, the Supreme Court of the United States said: 


“A return to a summons by the Sheriff that he} has 
served the defendant personally therewith is sufficient 
without stating that the service was made in his county. 
This will be presumed.” 


Neither the Statute nor the Rules requires the officer, in 
making his return, to expressly state where the process was 
served. In such a situation there is present a presumption 
of law that he acted within the scope of his authority and 
in accordance with the duties and obligations of his bffice. 
It will be presumed that the service was made withiji the 
District of Columbia, the only area or district in which the 
law authorizes him to act. Henry v. Ward, 4 Ark. 150; 50 
C. J. 572, par. 287. 

The return which is signed bv the U. S. Marshal fdr the 
District of Columbia recites the performance of eveify es¬ 
sential act to constitute legal service. In the case of Charles 
Richardson, et al., v. William A. Smith, et ah., 1 Allen 
(Mass.), 541, the Court held, p. 543: 


“The return of service of this notice upon Newton, 
the officer, by the Constable of Westborough, is J>rima 
facie sufficient. It is to- be presumed, in the aljsence 
of any proof to the contrary, that the service was made 
in the town of Westborough, the service being returned 
as made by a Constable of that town, who had jurisdic¬ 
tion to serve only in Westborough.” 

The complaint did not allege that service was made with¬ 
out the District of Columbia, and under the authorities 

. I 

above cited we submit that the proof of legal service 'jvithin 
the District of Columbia is sufficient. 

Counsel in his brief engages in the speculation thiat the 
widow, if served within the District of Columbia, ^‘must 
have been brought into the District of Columbia fojr that 
purpose”. The argument made is entirely speciohs and 
has no basis in fact. 
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The complaint contains no allegation that the widow was 
brought into the District of Columbia for the purpose of 
having service made on her. There is no allegation from 
which any inference that fraud was practiced in making 
service mav be drawn. The record shows service not only 
upon the widow, but also upon her custodian, Dr. Hartman 
Kress. It must be borne in mind that the widow had not 
been judicially declared incompetent nor had she been com¬ 
mitted to any institution as an incompetent. It is not be¬ 
yond the realms of probability that she frequently left the 
institution where she lived, but was not confined, and 
visited, shopped, and attended the theatre in Washington. 
Generally a non-resident may be served within the terri¬ 
torial limits of the Court. Personal service may be made 
on a non-resident in the same manner as a resident. Un¬ 
less a non-resident is within the jurisdiction under such cir¬ 
cumstances that render him privileged or he has been invei¬ 
gled or enticed by fraud or deception into the jurisdiction 
by the plaintiff, he may be legally and regularly served with 
process. Service upon a non-resident is not rendered in¬ 
operative by reason of the fact that suit had been filed and 
process issued prior to his entering the jurisdiction. Fitz- 
Jivgh v. Reid , 252 Fed. 234. 

Counsel’s argument that bringing the widow within the 
jurisdiction of the Court is a species of fraud is most novel 
and requires no comment. Xo allegation in the complaint 
warrants such a conclusion, and no case can be found to 
support it. 

Cases involving service of process by fraud, trick or 
force are not in point as there is no allegation in the com¬ 
plaint from which the slightest inference can be drawn that 
the service of process was founded on either fraud, trickery 
or deception. 

In compliance with Act of Congress (Title 19, Sec. 303, 
District of Columbia Code, 1940 Edition, appearing on p. 9 
of Appellant’s Brief) and Court Rule #62, set forth on pp. 
39 and 40, hereof, Frances H. Stephens, a reputable and dis- 


tinguished member of the Bar of this Court, was appointed 
as guardian ad litem to represent the widow. Every right 
of the widow was protected. The Probate Court’s atten¬ 
tion was invited to her condition in both the petition ^.nd 
amended petition for probate of the will and in the petition 
asking for the appointment of a guardian ad litem. The 
Court undoubtedly was satisfied that all of the rights of 
the widow were fully protected. The guardian ad litem 
properly and faithfully performed his duty. 

II and III. 

An Election was Required. Equity has no Jurisdiction to 
Make the Election After the Death of the Widow Un¬ 
der the Facts of This Case. 

In order that her legal representative might obtain her 
legal share of the estate of her husband, it was necessary 
for Mary Elizabeth Phillips to personally renounce the pro¬ 
visions of her husband’s will and elect to take the snare 
of his estate allotted her by law in the manner describe^ in 
the District of Columbia Code, and, in addition thereto^ file 
such renunciation in the Probate Court. The applicable 
provisions of the District of Columbia Code, 1940 edition, 
are Sections 210, 211, 212, 213 and 214, Title 18. Tjiese 
sections are set forth in appellant’s brief on pages 9 ancjl 10. 

Election by widow required. 

Thomas Newkirk Phillips in and by his will devised and 
bequeathed all the rest, residue and remainder of his estate 
unto Katharine Putnam Phillips and the Washington iloan 
and Trust Company in trust and directed that the net in¬ 
come from his trust estate be paid unto his sister, Katharine 
Putnam Phillips, to be used by her exclusively for the care 
and welfare of his wife, Mary Elizabeth Phillips, for and 
during the term of her natural life. (See Appendix, Ap¬ 
pellant’s Brief, pp. 14 and 15.) 

The Appellant recognized that an election was reqi 
when on or about March 16,1940, she filed in the Office o 


fired 

the 
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Clerk of the Probate Branch of the Court a renunciation of 
all claim to any devise or bequest made to Mary Elizabeth 
Phillips by the last will of her husband and an election to 
take in lieu thereof her dower and legal share of the estate 
of her said husband, Thomas Newkirk Phillips, which on 
motion of Katharine Putnam Phillips and The Washington 
Loan and Trust Company, as executors of the estate of 
Thomas Newkirk Phillips, was stricken from the files, all 
of which appears in paragraph 10, page 7, of the Appendix 
to Appellant’s Brief. 

Under the provisions of her husband’s will, Mary Eliza¬ 
beth Phillips received an equitable life estate in his personal 
property. The bequest of an equitable life estate in per¬ 
sonal property is such a bequest of personal property as 
is contemplated by Section 210, Title 18, of the 1940 Code. 
This was first decided in the case of Collins v. Carman , 5 
Md. 503. The verbiage of the statute of Maryland applicable 
to the subject, which appears on pp. 38 and 39 of this brief, 
is identical with Sections 210, 211, 212 and 213, Title 18 of 
the 1940 Code. In this case personal property was devised 
to trustees who were to hold the same for the use and benefit 
of the widow, who was insane at the time of her husband’s 
death. Her administrators made claim, as in the present 
case, that no renunciation on the part of the widow was nec¬ 
essary and that nothing in reality had been given her, but 
that the gifts were to others for the purpose of taking care 
of her. The court in its opinion said as follows on pages 
522,523: 

“The clauses in the will which are deemed important 
in the present controversy are the following: 

“Out of the income of my estate and during the life¬ 
time of my wife, Eliza, my trustees above named will 
pay all taxes and repairs of my lot and house in High 
Street, in the city of Baltimore, in which I order and 
direct my trustees to take no account of the furniture, 
so as to have it removed or disposed of; the said lot, 
house and furniture to be used by my wife Eliza, free 
from any cost or charge to her during her life. My 



trustees will take an inventory of my books and furni¬ 
ture * * *. 

“My trustees will pay to the niece of my wife, to Wit, 
Susan II. Jones, fifty dollars per month, and monthly, 
for the expenses of all the comforts and necessaries that 
may be necessary for the family of mv wife. Mv this- 
lees will examine the accounts of Susan H. Jones, (rind 
for all moneys she may produce satisfactory vouchers 
for, they shall allow and pay her four per cent, out of 
other moneys than the fifty dollars per month above 
mentioned. Any expense of doctors or funeral charges 
for my wife, is not included in the fifty dollars per 
month above named.’ ’ 


Xo renunciation was made by the widow during her life¬ 
time, she at the time being insane, and at her death her! ex¬ 
ecutors attempted to claim the share of her husband’s estate 
allotted to her by law and, among other things, claimeql no 
renunciation was necessary. The Court in determining (this 
said on pp. 524, 525, 526, 527: 

“These facts are deemed sufficient to present the 
questions necessary to be decided. The first of which 
is, whether the provisions of the will, in regard to the 
widow, are such devises of realty and bequests of per¬ 
sonalty, within the meaning of the act of Assembly, as 
created any necessity for a renunciation, assuming that 
where a widow is rendered incapable of renouncing’, on 
account of insanity, her right of dower and share of 
personalty will be as effectually barred by the statute, 
as will similar rights of a sane widow, who fails to re¬ 
nounce in time. 

“Inasmuch as the act of 1798, ch. 101, sub-ch. 13, 
speaks of a devise or bequest ‘to the wife’, it is insisted 
that the meaning and design of this language has not 
been complied with by the provisions made for the 
benefit of Mrs. Carman; nothing, in reality, having been 
given to her, but the gifts are to others, for the purbose 
of taking care of her. 

“Notwithstanding this is the argument now urged 
by the appellant, it is evident that the bill conceded, or 
is based upon the assumption, that a renunciation would 
have been necessary if the widow had been of s<f)und 
mind. And the written argument of the solicitors for 
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the complainant in the court below, which is also before 
us, is a very faint denial, if a denial at all, of the neces¬ 
sity for a renunciation in regard to the realty. On this 
subject they say: ‘But our position is, that even if, 
in respect of the real estate, it can be said that there is 
a devise to her of the house for life, yet, that in respect 
of the personal estate, there is no bequest to the wife.’ 

“But independently of any actual or supposed con¬ 
cession, either in the bill or the argument, in our opin¬ 
ion, the provisions of the will, in relation to both species 
of property, were such as made it necessary for a re¬ 
nunciation under ordinarv circumstances. 

“In Farwell vs. .Jacobs Adm’r. 4 Mass. 634 , the will 
directed the executor to support, ‘in sickness and in 
health,’ the testator’s aged father. The executor hav¬ 
ing failed to execute the trust, letters of administration 
de bonis non non testamento avnexo were granted to 
the defendant. He also neglected to support the father, 
who instituted the suit to recover in damages a sum 
equivalent to the support and maintenance directed by 
the will. Upon a statement of facts the court held, that 
the plaintiff was entitled to a judgment against the 
estate in the hands of the administrator. Such a be¬ 
quest, it was said, could be enforced by a bill in chan¬ 
cery, and damages are given at law, in consequence 
of there being no chancery court in that State. On 
page 63b, (’. J. Parsons says: ‘The direction to sup¬ 
port and maintain the plaintiff results from the bounty 
of the testator declared in his will, and must be consid¬ 
ered, as to the remedy, as a legacy.’ And therefore the 
case was considered to he within the provisions of their 
State law, which enacts, in general terms, ‘that any per¬ 
son having a legacy given him may sue for and recover 
the same at common law;’ page 635. 

“By the will in Tolson, et al vs. Tolson , et al, 10 G 
and ,1 159, the testator gave the residue of his estate to 
his seven sons, and their heirs and assigns; and then 
added: ‘I request my seven sons, above named, to take 
care of their brother, John Tolson, and his family.’ 
John and his family were in abject poverty, but re¬ 
ceived no support or relief from his brothers. The 
provision in reference to the family was held void for 
uncertainty, but the seven sons were considered as 
trustees for John, and responsible, in equity, for the 
payment of such sum as would be proper to compensate 
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for his maintenance since his father’s death, and to se¬ 
cure the future payment of an annuity. 

“If those two cases are to be regarded as recognizing 
correct principles, we do not perceive how it can be suc¬ 
cessfully contended that this will gives nothing ‘to the 
wife’ of the testator. The lot, house and furniture tire 
to be used by her free from cost or charge to her during 
her life. The sum of $50 per month is to be paid by the 
trustees to Susan H. Jones, for the express purposel of 
furnishing ‘the comforts and necessaries’ required ‘for 
the family’ of the wife. In addition to this monthly 
sum, her doctor’s bills are to be paid out of the hus¬ 
band’s estate, and upon all moneys disbursed by S.JH. 


Jones for family expenses, she is to receive from jthe 
trustees four per cent. Under these provisions vj r ho 
was the object of the testator’s bounty, S. H. Jones) or 
the wife? Most undoubtedly the latter. If so, had jshe 
become sane before six months subsequent to the testa¬ 
tor’s decease, and had renounced ‘all claim to any be¬ 
quest or devise made’ to her by the will of her husband, 
and elected to take in lieu thereof her dower or lejgal 
share of his estate, we suppose it could not be said that, 
nevertheless, S. II. Jones, or any one else, could then 
have claimed anything further under the clauses of [the 
will which have been referred to. If we are right in 
this supposition, these provisions, in legal contempla¬ 
tion, must be gifts to the wife, within the meaning of 
the act of 1798. 

“But admitting it possible to entertain a doubi in 

relation to the $50 per month being a gift to the \\|ife, 

how can there be any in regard to the house and fulrni- 

ture? The will declares thev are ‘to be used bv mv \Lufe 

* + * 

Eliza free from any cost or charge to her during I her 
life.’ Thus she is entitled to the use of both for fife. 
It is said, however, that the trustees are to take an in¬ 
ventory of the furniture and to give it in special charge 
to the housekeeper, and this is relied upon as manifest¬ 
ing an intention not to give it to the wife; but if it is to 
be in charge of the housekeeper, she is so to have f.t in 
charge for the use of the wife. It is only a cautious 
provision made in consequence of her insane condition, 
so as more effectually to preserve the property for her 
use. The house and furniture are for her use during 
life, and the testator speaks of the family as ‘the fam¬ 
ily’ of his wife.” 
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The Appellants lose sight of the fact that Thomas New¬ 
kirk Phillips created an equitable life estate for and on be¬ 
half of his wife and that such an estate did pass by the 
provisions of his will. The words “devise” and “bequest” 
are used in the District of Columbia Code interchangeably. 
The attention of the Court is called to the language of the 
Code: 

“if, in effect, nothing shall pass.” 

The Court’s attention is directed to the failure on the 
part of the Code to provide that it shall pass to the widow 
and that so long as it passes to one who is to use it for her 
benefit, the provisions of the District of Columbia Code are 
satisfied (Collins v. Carman, supra). This, we submit, is 
the rule laid down by this Court in Cahill v. Eherly, 59 D. C. 
228, 38 F (2nd) 539. In this case Samuel G. Eberly, a resi¬ 
dent of the District of Columbia, died testate on August 24, 
1927, leaving a widow, Amelia E. Eberly and four children 
by a prior marriage. His will, dated April 9, 1918, was filed 
with the Register of Wills and was admitted to probate on 
September 12, 1927. The widow formally consented to the 
probate of the will, but expressly reserved the right to re¬ 
nounce the provisions made for her therein, and to elect 
to take under the law. On October 20, 1927, the widow died, 
and her will was filed with the Register of Wills in the Dis¬ 
trict of Columbia on October 26, 1927, and was duly ad¬ 
mitted to probate and record. The question arose as to 
whether a renunciation was necessary. In Item 2 of the 
will the testator devised all of his real estate to his executor 
to be sold by him, the proceeds to be divided into six equal 
parts, one of which was to go to each of testator’s four chil¬ 
dren, while the remaining two parts were to be retained by 
the executor for the use of his wife. In Item 3 of his will 
he also bequeathed all of his personal property to his execu¬ 
tor to be sold by him, the proceeds to be divided into six 
equal parts, one of which was to go to each of testator’s 
four children, while two parts were to be retained in trust 
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for his wife. The will provided that the share of the pro¬ 
ceeds of the real and personal property allotted to his wife 
should be hers for life only, and should be held by the execu¬ 
tor and the income derived therefrom should be paicjl to 


her as long as she lived, 
as follows: 


This court said on pp. 229 and 


230 


“In our opinion the statutes required the widoy m 
this case to file a renunciation of her rights under the 
will in order to entitle her to take under the law; and 
the provisions of section 1176 did not relieve her of that 
obligation. The provisions for her contained in the will 
are substantial. It is true that their value did not equal 
the value of her rights under the law. They amounted 
in effect to a request that she should accept a life estate 
in one-third of testator’s property in lieu of the full 
third outright. This request was not evasive or fraudu¬ 
lent, and under the circumstances may not have Deen 
unreasonable. The present case differs from JoYdan 


vs. American Security and Trust Co., 38 App. D. C. 


391, 


where a testator having a personal estate of the value 
of about $20,000, half of which his wife would take on 
his death in the absence of a will, bequeathed her] $10 
by his will, and falsely recited that she had already Jbeen 
satisfactorily provided for.” 

In the following cases equitable life estates create^ for 
the benefit of insane widows were upheld: 

Sippel, et al. v. Wolff, et al., 333 Ill. 284, 164 N. E. 
678; 

Brooklyn Trust Co. v. Dais, et al., 122 N. J. Eq. 182, 
192 At. 849; 

In re Burghurst —Appeal of Fidelity Co., 250 Pa. 9, 
95 At. 320; 

In re Brookes Estate, 279 Pa. 341, 123 At. 786; 

Asche, et al. v. Asche, 113 N. Y. 232, 21 N. E. 70. 

In the case of Van Steenivyck and others Ex’rs. etc. v. 
Washburn and others, 59 Wis. 483, 17 N. W. 289, a leading 
case on the subject, it appears that a bill was filed fo^ the 
construction of the will of the late Gov. C- C. Washjburn. 
The will in this case read, in part, as follows: 
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“I direct my executors to bear constantly in mind the 
wants of my wife, and to set aside, use and expend what¬ 
ever moneys may be necessary, consistently with her 
condition, to provide for her comfort and physical 
health; and I place no limit upon the sums which they 
may spend for the purpose indicated.” 

The statute in Wisconsin provided: “if any land be de¬ 
vised to a woman, or other provision be made for her in the 
will of her husband, she shall make her election whether she 
will take the land so devised or the provisions so made, or 
whether she will claim the share of his estate allowed her by 
law.” Mrs. Washburn was insane at the time of the death 
of her husband and the Court, in passing upon the question 
as to whether the provisions of the will constituted a devise 
or “other provision” within the terms of the statute said 
on pp. 497 and 498: 

“We are clearly of the opinion that an affirmative an¬ 
swer must be given this question. All the counsel agree 
that the intention of the testator, as collected from the 
whole will, must control in the interpretation of any 
particular clause. Now, observing this cardinal rule of 
construction, were there any doubt as to the meaning 
or intention of the second clause, and we do not really 
perceive how there can be, such doubt would be re¬ 
moved bv an examination of the other clauses. But 
regarding this clause alone, what conclusion can be 
drawn from the language used? It seems to us we must 
say and hold that the testator therein and thereby in¬ 
tended to make, and did make, provision for his wife 
which was to be in lieu of dower and one-third of the 
personal estate. The provision is to continue for her 
natural life. It is ample and adequate to meet her 
every want, to secure for her every comfort and every 
relief which money may provide, and which her physical 
health or mental infirmity may require under any pos¬ 
sible change in her condition. The executors are im¬ 
peratively directed to bear constantly in mind the wants 
of the wife; to set aside, use and expend whatever 
money may he necessary, consistently with her condi¬ 
tion, to provide for her comfort and physical health, 
without limit as to the sums they may spend for these 
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purposes. This is strong and unequivocal language, 
and excludes all doubt as to the meaning or inten^ of 
the testator. We arc confident we have not misappre¬ 
hended it in the remarks which we have made upon this 
clause. * * * ” 

And at pp. 499, 500, 501, this Court said: 

“But the learned counsel who combats this view ^ays 
the direction to the executors to provide for the com¬ 
fort and physical health of his wife created no charge 
upon the testator’s estate; that it was merely a per¬ 
sonal direction to them, intended to be in force only 
during the settlement of the testator’s estate, which 
the testator contemplated would be closed at the end 
of five years. Some of the duties imposed upon the 
executors by the will, it was doubtless expected they 
would fully discharge or perform in five years. But 
that was not the case in respect to all the duties in¬ 
trusted to them by the will. The direction requiring 
them to constantly bear in mind the wants of his insane 
wife, and so set aside, use and expend whatever money 
might be necessary to provide her comfort and sup¬ 
port, created a personal trust which was to continue 
while she lived. This is apparent from the will. The 
executors cannot discharge themselves of this impor¬ 
tant duty—as they can of some others # * It seems 

hardly necessary to add that the second clause creates 
a personal trust within the strict sense of the term * * # 

“But the learned counsel insists that the provision 
in the 2nd clause cannot come within the statute, be¬ 
cause the amount to be expended by the executors for 
the support of Mrs. Washburn rests solely in their dis¬ 
cretion, and that a court will not review such discretion 
if exercised in good faith. So he savs, whether the 
amount to be spent for the benefit of the widow is 
$1,000 or $5,000 a year is entirely within the discretion 
of the executors, and that no person can be put to an 
election until fully advised of the extent and value of 
the two rights or things he must choose between. In 
answer to this position we say there can be no doubt, 
if the executors neglect or refuse to expend whatever 
money may be necessary to execute the trust, that a 
court of equity will compel them to do so. Theire is 
surely no such uncertainty as to the requisite amount 
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as to be incapable of legal ascertainment. Id certum 
est quid certum reddi potest. In one sense there is no 
discretion in the executors or trustees upon the subject. 
They must expend whatever is necessary for the pur¬ 
poses indicated. The direction is mandatory in the 
will, leaving no discretion in the executors in that re¬ 
gard. An absolute duty is imposed to expend what¬ 
ever is necessary, regard being had to the condition and 
changing circumstances of Mrs. Washburn. At one 
time a larger sum may be called for than another, but 
the provision made is ample and adequate to meet 
every want and secure every comfort. Certainly a 
court of equity would find no difficulty in enforcing 
such an absolute trust, should the executors neglect or 
fail to perform it. This proposition we deem too plain 
to require further comment.” 

The above language of the Minnesota Court, we submit, 
is particularly applicable to the case at bar. Not only did 
Thomas Newkirk Phillips direct his trustees to pay over 
the entire income to his sister for the exclusive care and 
welfare of his wife, Mary Elizabeth Phillips, for and dur¬ 
ing the term of her natural life, but in his will he directed 
that his wife be placed in the Washington Sanitarium at 
Takoma Park, Maryland, if she were an invalid at the time 
of his death, and in the event she should be there at the 
time of his death, she remain as long as she should require 
care in a sanitarium. He made this express request for the 
reason that his wife had been a patient at the said sani¬ 
tarium for some time and he felt that she was receiving the 
utmost care and skilled treatment and that it would be to 
her best interest and welfare for her to continue as a patient 
at the said sanitarium if she should then be in need of such 
care as they provide. (See Appendix, Appellant’s Brief, 
p. 16.) Did Thomas Newkirk Phillips provide only that 
the income should be used for the care and welfare of his 
wife? No. Because, in his will he directed “that should 
the income be insufficient to afford my wife a comfortable 
support and to discharge the expenses incident to her ill¬ 
ness, including sanitarium charges and those for medical, 
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nurse and other incidental expenses, my trustees may from 
time to time advance to my sister, Katharine Putnam Phil¬ 
lips, such part of the corpus of the trust fund as may be 
necessary in the judgment of said trustees to enable my 
wife, Mary Elizabeth Phillips, to receive such comfortable 
support and such sanitarium care and to defray medical, 
nurse and other incidental expenses, the amount of prin¬ 
cipal to be used for this purpose and the necessity for such 
use shall be exclusively within the discretion and judgment 
of my trustees.” (See Appendix, Appellant’s Brief, p|. 16.) 

Examining the will as a whole, can there be any doubt 
as to the meaning or intention of the testator? We submit 
that the only conclusion to be drawn from the will is that 
Mr. Phillips intended to, and did, make provision for his 
wife which was to^ be in lieu of her distributive share under 
the District of Columbia Code. The provision for hep was 
to continue throughout her natural life. It was ample and 
adequate to meet her every want, to secure for her every 
comfort and everv relief which monev could buv as long 
as his estate had sufficient funds and which her physical 
health or mental infirmity, under any possible change in 
conditions and circumstances, might require. The trustees 
were directed to pay the net income to Katharine Pijitnam 
Phillips to be used exclusively for the care and welfare of 
the decedent’s wife. This is strong and unequivocal lan¬ 
guage and excludes all doubt as to the meaning or intent of 
the testator. 

We submit that it is not necessary that the equivalent, 
intended by a husband for his widow’s legal right, should 
be of equal value to the estate, which the law, independent 
of will, gives to her. The Courts have fully recognized the 
fact that the motives which may, and frequently do, operate 
upon the widow in making her choice between her Rights 
under the will and under the law, are entirely different 
from the motives which would be effective in the case of the 
heirs or personal representatives. In the case of Sherman 
v. Newton, 6 Gray (Mass.) 307, the Court said as follows 
on p.309: 
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“Many reasons might induce her to acquiesce in the 
disposition of her husband’s property which would be 
inconclusive and inefficient with them. The will may 
have been made in conformitv to some arrangement 
mutually understood and consented to, though not hav¬ 
ing of itself any legal force; this, or, it may be, mere 
respect for his wishes or perception of the urgent 
wants or meritorious character of those whom he has 
chosen to make the objects of his regard and favor, 
might successfully prevail with her to forebear from 
disturbing his arrangements, though each of these con¬ 
siderations would wholly fail to have any effect upon 
the minds of those, who, in the event of her death, 
would become entitled to her estate.” 

It is true that Courts have held, and properly so, that 
where the bequest to the widow in her husband’s will is so 
small as to make it apparent on the face of it, that it was 
not intended as a provision at all for her, but was purely 
nominal, then and in that event the Courts, looking to the 
intention of the husband, will hold that nothing shall pass 
by the will as provided in Section 18-214 of the District of 
Columbia Code. 

To hold that the question of the relative value of the 
bequest, and of the personal estate, where the bequest is 
not purely nominal, but is of considerable value, can have 
any bearing in a situation like the present, would introduce 
an exceedingly dangerous element in the law upon the 
subject. 

Appellees contend that while Mary Elizabeth Phillips was 
entitled to receive a part of the estate of Thomas Newkirk 
Phillips, that the bequest of an equitable life estate in all 
of his property adequately fulfills this requirement. The 
present case is in no wise comparable to the case of Jordan 
v. American Security and Trvst Company , 38 App. D. C. 
391. In that case, this Court held that a bequest of $10.00 
to the widow was purely nominal and by accepting such 
a bequest the widow could not be considered a purchaser 
with a fair consideration. 
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After providing for the exclusive use of the income for 
the benefit of his wife, the trustees were authorized to use 
such part of the corpus which might enable his wife tci re¬ 
ceive comfortable support and maintenance at a sanitarium 
and to defray, fully and completely, medical, nursing land 
other incidental expenses. This language, we suljmit, 
created a personal trust in the same manner and to the 
same extent as that created in the Van Steenivyck case, 
supra. Should Katharine Putnam Phillips fail in using the 
income for the exclusive use and benefit of Mary Elizabeth 
Phillips, a Court of equity would have compelled her to do 
so and we submit that it would also have compelled, if i\ had 
become necessary, the trustees under Air. Phillips’ wjll to 
expend such part of the trust fund which may have been 
necessary to provide for the care, support and welfare of 
Mary Elizabeth Phillips. There is no uncertainty in this 
trust. The direction as to income is mandatory, leaving 
no discretion and an absolute duty is imposed upon the trus¬ 
tees to expend whatever is necessary from the corpup, re¬ 
gard being had to- the conditions and changed circumstances 
which might occur. We submit, on the whole, that i|mder 
the will of Thomas Newkirk Phillips his widow upo|n his 
death received a vested equitable life estate in personal 
property wich was recognizable and enforceable in a Court 
of Equity and was such an estate that required the widow 
to file a renunciation in order to entitle her to take |inder 
the law. 

No decisions have been cited by the Appellant to thejeffect 
that a renunciation is not necessary under a statute such 
as we have in the District of Columbia when a husbanll pro¬ 
vides that the income from his entire estate shall b<j} pay¬ 


able to his wife during and for the term of her natural life, 
and we submit that none can be found. 
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Death of a mentally incompetent wife terminates her 
right of election and it does not pass to her legal represen¬ 
tatives. 

The appellant who seeks now the right to renounce the 
provisions made for Mary Elizabeth Phillips in the will of 
her husband has no standing in Court, as she has nothing 
to renounce, for she took nothing under the will. 

The right of election is personal and did not survive the 
widow. Cahill, et al. v. Eberly, supra. 

The appellant contends that equity has jurisdiction to 
make an election for the incompetent widow after her death 
and after the statutory time has expired. In support of 
this contention two cases are cited, namely: Wright v. 
TT>s/. 2 Lea (70 Tenn.) 78, and Ambrose v. Rugg, Admin¬ 
istratrix, 123 Ohio St. 433,175 X. E. 69, 74 A. L. R. 449. 

In the Wright v. case a bill to recover the widow’s 
dower was filed during her lifetime and she died during the 
appeal. 

In the case of Ambrose v. Rugg the proceedings were in¬ 
stituted prior to the death of the widow. It will be seen, 
therefore, that both of these cases are readily distinguish¬ 
able from the case at bar and do not support the contention 
of the appellant that equity may elect after the death of an 
incompetent widow after the statutory time has expired. 

The law is well settled that upon the death of the sur¬ 
viving spouse her administrator cannot renounce the will 
and take under the laws of descent and distribution even 
though she was insane at the time of her husband’s death 
and remained so until her death. Hording v. Harding, 140 
Ky. 277, 130 S. IV. 1098; Collins v. Carman, supra; Nord- 
quist v. Sahlhom. 114 Minn. 329, 131 X. "VV. 323, 74 A. L. R. 
462 (4); In re Gerbach’s Estate , 127 Pa. Super. 293, 193 At. 
467: Kemail v. Carter, 132 Md. 577,104 At. 530. 

In Kern an v. Carter, supra, a bill was filed asking the 
Court to renounce the provision made for the plaintiff in 
the will and elect to take the share allowed her by law in 
the personal and real property owned by her husband at 
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the time of his death. The plaintiff was of unsound mind 
both at the time of her husband’s death and also at the time 
of filing the bill, which was filed on her behalf by her next 
friend. The Maryland law provided that “she should be 
barred unless within six months after the first grant o:: ad¬ 
ministration she should renounce * * The will was 

admitted and letters issued on December 18, 1912. The 
bill was filed Oct. 5, 1916. The Court held that if a Court 
of equity can make an election or renunciation it must be 
done within the time fixed by the statute. In this case the 
Court said, pp. 592, 593: 

“We have the right to assume that the next friend 
and other relations took under this very will as we are 
not told in the bill that they did not, and this next 
friend not only accepted the will himself, but permitted 
the trustee to provide for his mother under it, and 
made no move in the Court until nearly four years 
after his father’s death. He would be effectually 
barred if he attempted to attack the will, and would not 
be heard in a Court of equity, by reason of his laches, 
to attack the other instruments, unless there was some 
ground other than what is in this bill, yet it is contended 
that he can in the name of his insane mother accom¬ 
plish indirectly, what he could not do in his own riame. 
# # # 

The question of whether the District Court of the United 
States for the District of Columbia may, upon a proper and 
timely application, elect for an insane widow is not pres¬ 
ent in the case at bar. 

The question here is whether an election may be made 
after the death of the widow. An election now would be of 
no benefit to the widow. She received during her life from 
her husband’s estate certain sums for her support, main¬ 
tenance and medical care while at the Washington Sani¬ 
tarium. (See Par. 11, Plaintiff’s complaint on pp. 7 and 8 
of the Appendix to Appellant’s Brief.) We submit that it 
is fair to say that the plaintiff was satisfied for the estate 
of Thomas Newkirk Phillips to make these expenditures 
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and she, or anv of the next of kin of Marv Elizabeth Phil- 
lips, could have during her life, filed a petition requesting 
the Court to elect whether she should take under the will or 
under the law. This the appellant failed to do and the rea¬ 
son therefor, w T e submit, is obvious. She was satisfied to 
have the widow supported, maintained and cared for at the 
Washington Sanitarium from the estate of Thomas X. Phil¬ 
lips, but now when this expense is no longer ncessary she 
seeks to have the Court conclude that the provisions of the 
will were unfair, inequitable and unjust; not to the widow, 
but to her next of kin, including the appellant, who has no 
claim or right against the husband’s estate. 

The argument that the appellees did not give the Court 
an opportunity to intervene during the widow’s lifetime is 
readily explainable. They were as trustees directed to per¬ 
form and discharge the duties imposed upon them in the 
husband’s will, among which was the care, comfort and sup¬ 
port of his widow. Suppose an election had been made for 
the widow and she had received one-half of the estate. What 
could she have used the money for except to provide for 
her own care and comfort at the Sanitarium. This she was 
to receive under the provisions of her husband’s will. It is 
also possible that Mrs. Phillips may have lived many years 
and that the entire corpus of Mr. Phillips’ estate would 
have been used for her comfort and welfare. Is it to be 
supposed that the trustees named in his will would have vio¬ 
lated the duties with which they were intrusted? 

Xo charge of fraud has been made against any of the de¬ 
fendants and none of the widow’s rights were disregarded. 
Such, however, is the contention of the appellant, but she 
fails to point out any loss which the widow sustained or 
any right of which she was deprived except that no elec¬ 
tion was made for her. She received the income from the 
estate for her care and support in accordance with the pro¬ 
visions of her husband’s will; and we submit that the Court 
would not have elected for her against the will. What other 
provision would any man make for a wife who unfortunately 
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was of unsound mind? Money as such is useless to a person 
who is physically and mentally ill except as it may provide 
support, maintenance and medical treatment. This fact 
Mr. Phillips recognized when he provided in his will for his 
wife, who he directed should be placed in the Washington 
Sanitarium where her interest and welfare could best be 
served. He had no thought, we submit, of his wife’s npxt 
of kin or of his own, except in the event that a part of his 
estate should remain in the hands of the trustees upon the 
death of his wife. 

One of the most recent cases on this subject is that of 
Vanderlinde , et al ., v. Bankers Trust Company of Mus¬ 
kegon , 270 Mich. 599, 259 N. W. Rep. 337. In this case it 
appears that Nicholas Vanderlinde was a successful busi¬ 
ness merchant of Muskegon, and amassed a fortune of over 
$200,000. He was twice married and the defendants Guy 
and Leslie Vanderlinde and Minnie Van Andel are issue of 
the first marriage. Plaintiffs are issue of the second mar¬ 
riage. Mrs. Vanderlinde, the second, was a woman of 
strong character, but in 1920 she suffered a stroke which 
affected her eyesight, the mobility of her face, and control 
of her limbs. Mr. Vanderlinde died November 10,1931, and 
Mrs. Vanderlinde died June 11,1933. On January 12, 1931, 
Mr. Vanderlinde executed a trust agreement with the de¬ 
fendant Bankers Trust Company, to which he conveyed 
substantially all of his property, reserving the net income 
and such amounts of principal as he desired to himself for 
life and making provision for his wife, children and grand¬ 
children. To the agreement was appended the following, 
executed by Mrs. Vanderlinde: “I, Minnie Vanderlinde, as 
the wife of said Nicholas G. Vanderlinde, having read the 
foregoing trust agreement and being familiar with its con¬ 
tents, do hereby consent to the same and accept the pro¬ 
visions therein made for me in lieu of any and all statutory 
or other rights which I might have in and to the property 
devised by said agreement at his decease, and I do hereby 
waive all such statutory and other rights in consideration 
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of the provisions therein made for me.” On January 15, 
1931, Nicholas Vanderlinde executed his last will, by which 
he gave his property to the Trust Company for the pur¬ 
poses and trusts set forth in the agreement of January 12, 
1931. After the death of Mrs. Vanderlinde plaintiffs filed 
a bill asking, inter alia, that Mrs. Vanderlinde be decreed 
the owmer of one-third of all her husband’s estate and that 
it devolve on plaintiffs as her heirs. 

The bill was dismissed and in affirming the decision of 
the lower court, the Supreme Court of Michigan said, on 
pages 605, 606 and 607: 

“Mrs. Vanderlinde’s mental competency was the sub¬ 
ject of much conflicting medical and lay testimony, dis¬ 
cussion of which would greatly extend this opinion. 
Upon the facts we agree with the Circuit Court that she 
was not shown to have been incompetent. But, in the 
interest of brevity, we will discuss only the legal situ¬ 
ation, upon the assumption that she was incompetent 
for years as claimed by the plaintiffs. * * # Assuming 
her mental incompetency, all her agreements and waiv¬ 
ers prior to her husband’s death were nullities. When 
her husband died, therefore, she had a right of elec¬ 
tion, for one year after his death, to take under his will, 
or to have dower, or take her share as of an intestate 
estate. C. L. 1929, Sec. 13085 (amended by Pub. Acts, 
1931, No. 242) and Sec. 13086; and, within one year 
from probate of the will to take under it, or take the 
share she would have taken had her husband died in¬ 
testate. Sec. 15564, 15565. Under both statutes the 
election to take otherwise must be within one year or 
the wife is deemed to have elected to take under the 
will. * • * 

“The right of election is personal to the wife and is 
not assignable by her. * * * On her death it does not 
pass to her representatives or heirs. 69 C. J. p. 1108. 
Where a wife is insane or incompetent, she does not 
lose the right of election, but it may remain in abey¬ 
ance until her restoration to competency. During her 
incompetency, election cannot be made by her guardian 
alone, but may be made by him only upon the authority 
of the court having charge of her. In re Estate of An¬ 
drews, 92 Mich. 449, 52 N. W. 743,17 L. R. A. 296. Nor 
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does the right of election pass to the representatives or 
heirs of the wife on her death, although she was insane 
from the time election first could have been made to 
time she died. Nordquist’s Estate v. Sahlbom, 414 
Minn. 329, 131 N. W. 323; Harding’s Adm’r. v. Hdrd- 
ing's Ex’r 140 Kv. 277, 130 S. W. 1098, Ann Cas. 1912 
B, 526; Sippel v. Wolff, 333 Ill. 284, 164 N. E. 678, 
Arnold’s Estate , 249 Pa. 348, 94 A. 1076, 69 C. J. pp. 
1108, 1109; 74 A. L. R. 462, note. 

“Manv states have statutes substantiallv identical 
with ours in providing for election by the wife. The 
decisions are uniform in holding the right is personal 
to her and ceases at her death. The only case we hjave 
found in which election was made after the deatlji of 
the wife is Ambrose v. Rugg, 123 Ohio St. 433,175 1^. E. 
691, 74 A. L. R. 449, in which it was held that on pro¬ 
ceedings begun before her death equity retained juris¬ 
diction to authorize an election after her death. jBut 
in no case discovered has an election for an incom¬ 
petent wife been permitted by any one except the ccurt, 
which is not her representative but stands in her place. 

and 
dif- 


Tlie reason is plain. Election by order of the court 
by representatives or heirs would proceed upon 


ferent theories. In the former, the interests of the ivife 
herself, but with consideration of rights of others, are 
the governing factors. In the latter, personal and sel¬ 
fish interests naturally predominate. 

“The logic of our statutes and decisions thereunder 
is in harmony with the authorities elsewhere, and we 
hold that the death of a mentally incompetent wife ter¬ 
minates her right of election and it does not pass to her 
heirs.” 


We submit, therefore, that under the law and decisions 
herein cited the action of the Court in granting appellees’ 
motion to dismiss and in dismissing the first count of the 
complaint was correct and should be affirmed. 
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Second Count of the Complaint. 

The form of deposit described in the second count of the 
complaint authorized the withdrawal of any or all of the 
funds on deposit by either Mr. Phillips or Mrs. Phillips. 
There is no presumption that the husband received and held 
the proceeds of the wife’s building association account in 
trust for her. 

The second count of the amended complaint alleges in 
substance that the account of Mary Elizabeth Phillips with 
the Equitable Co-operative Building Association was on 
June IT, 1907, transferred by her to the names of Mary E. 
Phillips and Thomas X. Phillips, subject to the order of 
either and at the death of either, to the survivor. (Italics 
ours) Thereafter, on March 25, 1918, Thomas Newkirk 
Phillips withdrew from said account $4,038.85, and on Jan¬ 
uary 5,1929, withdrew $8,088.95. The allegation that “said 
money was the sole and separate account of Mary Elizabeth 
Phillips” is a conclusion not admitted by the motion to dis¬ 
miss. Such a motion does not admit every fact alleged, but 
every well-pleaded fact. (See Hartman v. Maryland Pub¬ 
lic, Service Commission, 179 Md. 292, 19 At. (2d) 709.) 

We contend that the deposit described in the second count 
of the complaint authorized Thomas Newkirk Phillips to 
withdraw all or any part thereof without subjecting him 
or his estate to accountability therefor, in the absence of 
fraud, accident, mistake or undue influence on his part. No 
such charges are made in the complaint. This contention, 
we feel, is fully supported by the decisions of this Court in 
Quigley v. Quigley, 66 D. C. 134, 85 F. (2d) 300, and Garrett 
v. Keister, 61 D. C. 25, 56 F. (2d) 909. 

In Quigley v. Quigley, supra, it appeared that Mary Quig¬ 
ley was on July 13,1923, the owner of a bank account which 
had been opened with funds belonging solely to her. There¬ 
after, and until the date of her death on April 13, 1932, she 
from time to time deposited additional funds of her own in 
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the account, and, upon her individual check, withdrew 
ous amounts therefrom for her own use. Sometime 
the establishment of this account, the name of the defen¬ 
dant, Marion K. Quigley, was written upon the signature 
card of the account in the bank in such manner that |the 
authorized signature was made to read: “Marion K. Quig¬ 
ley or Mary E. Quigley, pay to the order of either, at the 
death of either, balance to belong to the survivor.” It 
was alleged that the signature was not placed upon the 
card with any intention on the part of the mother, Mary E. 
Quigley, of either converting the account into one of joint 
ownership with the defendant or of conveying to the defen¬ 
dant any right of ownership therein. It was alleged that 
the defendant at no time deposited any funds of her own 
in the account, or withdrew any funds therefrom, or exer¬ 
cised any ownership over the fund. It appears that on May 
24,1932, (after the death of the mother) the defendant with¬ 
drew the entire balance from the bank and appropriate! it 
to her own use. The Court held that this case was controlled 
by the decision in Garrett v. Keister, supra, and in the 
course of its opinion said on p. 135: 

“As in the Keister Case, after the allegations of 
fraud were eliminated, it rests upon the sufficiency of 
the contract to establish a joint tenancy in the account, 
which we think the language of the contract fully sus¬ 
tains. There is nothing in this case which would jus¬ 
tify the court in invalidating this contract, which clearly 
expresses an intention on the part of the mother tc es¬ 
tablish a joint account, with the power in either party 
to icithdraw part or all of the money at any time, and 
that upon the death of either the balance remaining in 
the account should belong to the survivor.” (Italics 
ours) I 

In Garrett v. Keister, supra, it appears that Catherine 
Keister had money on deposit at the Perpetual Buillling 
Association, and on or about May 24, 1923, she made) the 
account a joint one between herself and her son, William 
Keister. The declaration making the account a joint! one 
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after 
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stated that the account was to be “theirs as joint owners, 
subject to the order of either, and balance at death of either 
to the survivor.” It appears that William Keister did not 
deposit any of his own funds in the Building Association 
nor did he draw anv out for himself, but he did draw monev 
for his mother. The Court said, at page 27: 

“In the present case, while it is true that the mother, 
because of her inability to write, signed her name by 
her mark, she was nevertheless sui juris and capable 
of transacting business and understanding the nature 
of the contract into which she was entering, and, in the 
absence of evidence of fraud, undue influence, or coer-r 
cion, the contract, which was a legal one, should be up¬ 
held.” 

In the recent case of Kornmann, Administratrix, C.T.A. 

of the estate of Carrie 11 . Snyder, deceased, v. Safe Deposit 

and Trust Company of Baltimore, 23 Atl. Rep. (2d Ser.) 

692, decided January 13, 1942, it was held by the Court of 

Appeals of Maryland that funds on deposit to credit of 

husband and wife, subject to withdrawal of either, balance 

at the death of either to belong to the survivor, could be 

withdrawn bv either. 

% 

In that case it appeared that on January 3, 1939, there 
was on deposit in the Eutaw Savings Bank of Baltimore the 
sum of $31,818.14 to the credit of “C. Edward Snyder, in 
trust, until withdrawal thereof, for himself and Carrie II. 
Snyder, joint owners, subject to withdrawal of either, the 
balance at death of either to belong to the survivor”; that 
the deposit represented, as charged in the cross-bill, moneys 
accumulated by the prudence, joint efforts and activities of 
C. Edward Snyder and Carrie II. Snyder, his wife, in their 
business enterprises, and deposited in various amounts at 
various times; that on January 3, 1939, C. Edward Snyder, 
without the knowledge or consent of his wife, who was then 
confined to a nursing home, with a serious illness, withdrew 
the deposit and deposited the entire amount of it in his own 
name in the same bank, to his sole and separate order and 
use; that thereafter on July 12, 1939, C. Edward Snyder 


executed a will by which the residue of his estate after cer¬ 
tain specific bequests of personal property and one thou¬ 
sand dollars in cash to a church, was left to the Safe Deposit 
and Trust Company, in trust for Mrs. Snyder for her life 
with remainders to his near relatives; that the transfer of 
the deposit from their joint names is alleged to have fraud¬ 
ulently deprived his wife, the said Carrie H. Snyder, of all 
benefit and enjoyment of the moneys, to which she was lajw- 
fullv entitled and did destroy her right of survivorship!in 
the said fund. A demurrer was filed to the cross complaint 
and sustained. The Court said, on p. 694: 

f 

“The form of this deposit, by which either may with¬ 
draw any or all of it during their joint lives, and jhe 
survivor takes all that is left on the death of the other, 
has been approved in all of the decisions of this court 
from Milholland v. Whalen, 89 Md. 212, 43 A. 43. 44 
L. K. A. 205; to this day, and to say now that C. Edward 
Snyder did not have the right to do what the appellant 
here complains of, would be to overrule all of them. 
Mrs. Snyder could have done the same thing, ^he 
charge of appellant is that because he did it, it 'jvas 
fraudulent. That is a conclusion at variance withj all 
the decisions of this court respecting such deposits. 
The charge of fraud is merely a belief or conclusion, 
without a statement of the facts upon which such belief 
or conclusion is founded. Homer v. Crown Cork <& 
Seal Co .. 155 Md. 66, 74, 83, 141 A. 425; Miller’s Eq. 
Proc. 118. 

“It makes no difference, in the absence of fraud, 
whose money it was when deposited, or how much eitfher 
contributed to the trust or deposit. Once deposited in 
such an account, it is subject to the order of citjher. 
As said in Fairfax v. Savings Bank of Baltimore,\ 175 
Md. 136, 144, 199 A. 872, 876, 116 A. L. E. 1334, ‘The 
power of withdrawal is not joint, as is established by 
the words of the account, subject to the order of cit|her. 
It exists completely in each beneficiary, with the power 
of separate and independent exercise. It is, moreover, 
a reserved personal right of each, and beyond the con¬ 
trol of the other, and, therefore, whether it shall be ex¬ 
ercised depends wholly upon the individual will of each 
severally motivated.’ Or as we said in Wetzel v. Col- 
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tins, 170 Md. 383, 387, 185 A. 117, 118, ‘there can be 
no doubt of the right of either trustee or cestui que 
trust to so change the account as to appropriate to her 
own use all the money on deposit in this account, or to 
transfer it from the names of both into her own name, 
regardless of whose monev it was.’ ” 

Under the authorities above quoted, we contend that Mrs. 
Phillips had the power to give her husband a right to the 
funds in the Building Association and the right once given 
could he exercised by him alone at any time. Mrs. Phillips 
took every step to give this right to her husband. It can be 
fairly asked: What other means or what else could she have 
done to expressly or impliedly effectuate her intention that 
her husband should have an interest in the funds both dur¬ 
ing her lifetime, as well as at her death? 

We submit that the decisions of this court, herein re¬ 
ferred to, are not only applicable to the present case but 
preclude any recovery by the appellant on the second count 
of the complaint. 

The cases cited by the appellant are not applicable to the 
case at bar. 

In Stickney v. Stickney, 131 U. S. 227, the Court stated 
the question, as follows: 

“Did he receive moneys of his wife to invest for her 
benefit which he used and invested in his own name and, 
if so, whether the estate he left standing in his name 
can he subjected for liability for the amounts thus re¬ 
ceived?’’ 

The Court held that whenever a husband acquires posses¬ 
sion of the separate property of his wife, either with or 
without her consent, he must be deemed to hold it in trust 
for her, in the absence of any evidence that she intended to 
make a gift to him. (Italics ours) 

In the instant case the allegations set forth in the second 
count of the complaint clearly show that the account was 
changed by Mrs. Phillips and thereupon was no longer her 
separate property. The very purpose and nature of the 
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transaction was to vest in her husband a present gift with 
a right at any time to withdraw all, or any part of the fijmd. 

In Garner v. Second National Bank , 151 U. S. 420, ci ted 
by the appellant, there is no evidence that the wife made a 
gift to the husband. On the contrary, she permitted hiip to 
manage her sole and separate estate and the husband, w 
out her knowledge or consent, invested a part of the p^ 
erty in real estate, taking title in his own name and, th 
fore, she was entitled to a decree. 

We submit the action of the Court in granting appellees’ 
motion to dismiss and in dismissing the second count of! 
complaint was correct and should be affirmed. 


itli- 

rop- 

bre- 


the 


Third Count of the Complaint. 

Katharine Putnam Phillips, trustee of the estate of Mary 
Elizabeth Phillips, committed no breach of trust. 

The third count of the complaint seeks to recover from 
Katharine Putnam Phillips, individually, the sum of $39,- 
340.42, with interest (see P. 12 of Appendix to Appellant’s 
brief), upon the grounds that it was her duty as trustee of 
the estate of Mary Elizabeth Phillips to make a reasonable 
effort and exercise due diligence to recover from the estate 
of Thomas Newkirk Phillips the widow’s share and to apply 
for an order electing, on behalf of said Mary Elizabeth 
Phillips, between the supposed provision made for heir in 
the last will of her husband and the distributive sharL of 
his estate which she would have received had he died intes¬ 
tate, and, to recover the monies referred to in the second 
count of the complaint, and that she failed and neglected 
so to do. 

The powers of a committee of an incompetent persoi^ are 
set forth in Title 21, Sec. 301, of the District of Columbia 
Code, 1940 Edition, and appear on page 38 of this brief. 

To permit a recovery against Katharine Putnam Phillips 
it would be necessarv for this Court to hold: 
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(a) That it was her duty to apply for an order electing 
on behalf of Mary Elizabeth Phillips between the provisions 
made for her in the last will and testament of her deceased 
husband, and the distributive share of his estate which she 
would have received had he died intestate and that the 
Court would, upon such application, have elected to take her 
share as of an intestate estate. 

(b) That the monies alleged due Mary Elizabeth Phillips 
from the estate of her husband, as set forth in the second 
count of the complaint, could have been recovered if suit 
had been filed. 

(c) That Katharine Putnam Phillips did not exercise such 
care and skill as trustee of the estate of Mary Elizabeth 
Phillips as a person of ordinary prudence would exercise 
in dealing with his own property. 

Katharine Putnam Phillips, as executor and trustee un¬ 
der the will of Thomas X. Phillips, her brother, was under 
a duty to execute its trusts. She was trustee for the wife 
as well as for every other legatee, but to say that she, as 
trustee, was charged with the duty of instituting proceed¬ 
ings by which the will would be rendered inoperative is to 
charge her with antagonistic duties so conflicting as to be 
almost irreconcilable with faithfulness of her performance. 
Under the law, she, as executor and trustee, was bound to 
maintain the will. If the plaintiff or any of the next of kin 
of Mary Elizabeth Phillips had desired, they could have 
filed a bill requesting the Court to elect between conflicting 
or antagonistic claims, but we submit that no such duty de¬ 
volved upon Katharine Putnam Phillips as executor or 
trustee, and even had the Court been called upon to decide 
the question, we submit that in view of Mrs. Phillips’ men¬ 
tal condition and especially because of the ample and liberal 
provisions made for her in her husband’s will, the provi¬ 
sions of the will would have been elected for her, since 
they were indubitably designed for her personal interest, 
welfare and advantage. 

We invite attention to the language of the Wisconsin 
Court in the case of Van Steenwyck and others, Ex’rs. v. 
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Washburn, et al., 59 Wis. 483, in which the Court said on 
Pp. 507, 508, 509: 

“But upon what principles must the court proceed, 
or what considerations should be regarded in making 
that election? The counsel for the respondents insist 
that the principle upon which an election is made by a 
court for a person under disability, is to take that prop¬ 
erty which is the most valuable. That may afford a 
just and proper rule upon which to proceed in most 
cases. But we think it would not be wise to act upon 
that principle in the case before us for these reasons: 
Gov. Washburn, at the time of his death, owned large 
properties in the states of Wisconsin, Minnesota, and 
Missouri. Had he died intestate it is said his widow 
would have taken $600,000 or $700,000 as her share of 
his estate. It was assumed on the argument, and such 
doubtless is the fact, that the executors have set aside 
$5,000 a year to be expended for her support. If tp.ris 
amount should be doubled or trebled, it is plain tjiat 
the sums expended for her benefit would only be a snhall 
fraction of the share she would take by law. ]\|rs. 
Washburn was 62 years of age when this bill was fil|od. 
She lias been insane, without a lucid interval, for mpre 
than 25 years. There is no ground for a rational hope 
or expectation that she will ever be any better. Her 
mind lias rested too long in the deep eclipse to justify 
or warrant such a hope. Medical science and skill long 
since exhausted their resources in efforts to cure her. 
Presumably she is incurably and hopelessly insane; 
and if she is ever restored to her reason, ever again 
clothed and in her right mind, to all human judgment, 
that change must be brought about by an agency higher 
than that of man. She can have no conception of the 
value or use of money. If ‘the wealth of Ormus and of 
Ind’ were laid at her feet she would not distinguish it 
from dust. She cannot use money; she cannot manage 
it; its possession would be of no earthly benefit or [ad¬ 
vantage to her. Provision is made in the will fori all 
her wants and necessities; for medical care and atten¬ 
dance; for all other care; in short, for everything 
which will promote her comfort and physical heajlth. 
Does not this meet the demands of every equitable! re¬ 
quirement, so far as Mrs. Washburn is concerned? 
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Further, cannot the court pay some regard to the benev¬ 
olent intentions of the testator towards his kindred by 
blood, and those having claims on his bounty; to his 
munificent bequests for admirable and noble public 
charities, such as establishing a public library, an or¬ 
phan asylum for young and destitute orphans; to the 
fact that he made a will in and by which he disposed of 
his entire estate in a manner which seemed to him just 
and right? Is it permissible for the court to consider 
any of these matters, or must its discretion and judg¬ 
ment be limited to the sole inquiry, which property is 
the more valuable? It is evident if the court should 
elect what the law gives the widow in case of intestacy 
that the intentions of the testator will in a measure be 
defeated. Such an election would greatlv interfere 
with the scheme of the will. Defeating a will, in any 
substantial provision, is much like breaking it. It is 
defeating it ‘pro tanto.’ The right to dispose of one’s 
estate in accordance with his own wishes is a sacred 
right, which a court of equity will not disregard or de¬ 
stroy. The late chief justice, in Dodge v. Williams, 46 
Wis. 70, says: ‘Every one should have the same power 
to dispose by will, after his death, in accordance with 
his own wishes, of whatever he may leave behind him in 
his own sole right, as he had in life to dispose of it by 
contract or by gift; and it is as much the duty of 
courts to uphold and enforce his will after death, as to 
uphold and enforce his contracts made during life.’ 
Pages 90, 91. 

“It seems to us these considerations are entitled to 
some weight in making the election in this case. If the 
court can regard them, if it has any discretion in the 
matter, thev should exert their due influence on our 
judgment. But if the court must elect for the widow 
the more valuable interest, without reference to any 
other consideration, then it really will exercise no dis¬ 
cretion. But we think it is the clear duty of the court 
to exercise a sound discretion in the matter—to con¬ 
sider everything having a legitimate bearing on the 
election to be made. Consequently, acting upon that 
principle, the court, in view of Mrs. Washburn’s insane 
condition, in view of the liberal and ample provision 
made for her benefit in the will, and in consideration 
of all the facts, does elect for her that provision as 
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being on the whole the best and most advantageous 
for her interest and welfare.” 

In this case the Court also said on p. 504: 

“The right of the guardian to sue for and collect 
debts due his ward, and to appear for and represent 
such ward in all actions and proceedings, except where 
another person is appointed for the purpose, does not 
relate to or apply to an election under a will. It prop¬ 
erly refers to the proceedings in ordinary actions in 
court. Still, notwithstanding these provisions of ihe 
statute, the appointment of a guardian ‘ad litem’ is 
generally deemed necessary, and made; but it is cl<j;ar 
that the statute confers no power on the guardian to 
make an election for an insane widow, and it would be 
a perversion of its terms to so hold. It therefore fol¬ 
lows, from these views, that the election made by Hie 
guardian of Mrs. Washburn was without authority! of 
law, and can have no validity whatever. * * * ” 

The appellant also contends that it was the duty of Kath¬ 
arine Putnam Phillips to institute action against the estate 
of Thomas Newkirk Phillips for the recovery of the mojiey 


alleged to be due Mary Elizabeth Phillips, as set forth in 
the second count of the complaint. 

We contend that in the performance of her trust, no duty 
devolved upon Katharine Putnam Phillips to institute such 
an action. Had she done so she mav have been surcharged, 
because she had no right to expend money belonging to her 
ward for court or attorney fees. Moreover, for the reasons 
hereinbefore set forth, such an action could not have bjeen 
successfully prosecuted. 

The dutv of a trustee to his beneficiarv is terselv stated 
" * * 

in the Restatement of the Law of Trusts, Pg. 448, Sec. JL74, 
as follows: 

“Trustee is under a duty to the beneficiary in ad¬ 
ministering the trust to exercise such care and ikill 
as a man of ordinary prudence would exercise in peal¬ 
ing with his own property; and if the trustee has 
greater skill than that of a man of ordinary prudence, 
he is under a dutv to exercise such skill as he had.” 
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Katharine Putnam Phillips is not charged in the com¬ 
plaint with a failure to exercise care and skill as trustee of 
the estate of Mary Elizabeth Phillips, and in the absence 
thereof we submit that it is fair to assume that she faith¬ 
fully, carefully and lawfully discharged her duties with that 
skill, care and prudence imposed upon all trustees by the 
law. The lower court in granting the motion to dismiss the 
complaint concluded that the third count of the complaint 
set forth 710 cause of action which would support a recovery 
against Katharine Putnam Phillips individually, and we 
submit that its action was proper and should be affirmed. 

The interest and welfare of the widow are not at stake. 
Tier next of kin, through the appellant, are desirous of shar¬ 
ing in the estate of Thomas Newkirk Phillips. They alone 
can benefit from this action. We submit that they have no 
standing in law or in equity, and the judgment of the Court 
below should be affirmed. 


Arthur Peter, 

Arthur C. Keefer, 
Attorneys for Appellees. 
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STATUTE APPENDIX. 

District of Columbia Code, 1940 Edition: 

“11-503. Plenary jurisdiction. 

In addition to the jurisdiction conferred in section 
11-501, plenary jurisdiction is hereby given to the said 
court holding the said special term to hear and deter¬ 
mine all questions relating to the execution and to the 
validity of any and all wills devising any real estaite 
within the District of Columbia, and of any and all wills 
and testaments properly presented for probate therein, 
and to admit the same to probate and record in sajid 
special term; and neither the execution nor the validity 
of any such will or testament so admitted to probate 
and record shall be impeached or examined collaterally, 
but the same shall be in all respects and as to all per¬ 
sons res judicata, subject, nevertheless, to the provi¬ 
sions hereinafter contained. ! 

I 

“11-504. Powers—Not exclusive of equity jurisdic¬ 
tion in certain cases. | 

It shall have full power and authority to take the 
proof of wills of either personal or real estate and 
admit the same to probate and record, and for cause 
to revoke the probate thereof; to grant and, for any of 
the causes hereinafter mentioned, to revoke letters tes¬ 
tamentary, letters of administration, letters ad colli¬ 
gendum, and letters of guardianship, and to appoint a 
successor in the place of anyone whose letters h<|ive 
been revoked; to hear, examine, and decree upon (all 
accounts, claims, and demands existing between execu¬ 
tors and administrators and legatees, or persons en¬ 
titled to a distributive share of an intestate estate,! or 
between wards and their guardians; to enforce the ijen- 
dition of inventories and accounts bv executors, adniin- 
istrators, collectors, guardians, and trustees required 
to account to said court; to enforce the distribution of 
estates by executors and administrators, and the Pay¬ 
ment or delivery by guardians of money or property 
belonging to their wards: Provided, That the jurisdic¬ 
tion of said probate court shall not be exclusive of the 
jurisdiction of the said equity court to entertain splits 
by legatees or next of kin against executors or admijnis- 
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trators, or by wards against their guardians for an ac¬ 
counting; and, except in cases provided for in section 
11-520, any settlement of accounts in said probate court 
shall only be prima facie evidence as to the correctness 
of said accounts in any such suits, or in suits by cred¬ 
itors against executors or administrators, or against 
heirs or devisees, to subject the real estate of decedents 
to the payments of their debts. 

“21-301. Estates of lunatics — Accounting — Compen¬ 
sation — Dower. 

The equity court shall have full power and authority 
to superintend and direct the affairs of persons non 
compos mentis, and to appoint a committee or trustees 
for such persons after hearing the nearest relatives of 
such person, or some of them if residing within the 
jurisdiction of the court, and to make such orders and 
decrees for the care of their persons and the manage¬ 
ment and preservation of their estate, including the col¬ 
lection, sale, exchange, and reinvestment of their per¬ 
sonal estate, as to the court may seem proper. In the 
event that the person has no known relative residing 
within the jurisdiction of the court, then the court shall 
appoint some disinterested person to act as guardian 
ad litem for such person in the proceedings for the ap¬ 
pointment of a committee or trustee. The committee 
or trustee shall account for all profit and increase of 
the estate of such person and the annual value thereof 
and shall be credited for taxes, repairs, improvements, 
expenses. The court shall allow a reasonable compen¬ 
sation for services rendered by the committee not ex¬ 
ceeding a commission of 5 per centum of the amounts 
collected if and when disbursed. The court may, upon 
such terms as under the circumstances of the case it 
may deem proper, decree the conveyance and release of 
any right of dower of a person non compos mentis, 
whether the same be inchoate or otherwise. 

Act of Maryland, 1798, Ch. 101, Sub. Ch. 13, Sec. 1-5. 

1. “Every devise of land, or any estate therein, or be¬ 
quest of personal estate, to the wife of the testator, shall be 
construed to be intended in bar of her dower in lands, or 
share of the personal estate respectively, unless it be other¬ 
wise expressed in the will. 
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2. “A widow shall be barred of her right of dower 
land, or share in the personal estate, by any such devise 
bequest, unless within ninety days after the authenti<ia 
lion or probate of the will, she shall deliver, or transmit 
the court where such authentication of probate hath bej 
made, a written renunciation in the following form, or 

the following effect: ‘I, A. B., widow of. 

late of ., deceased, do hereby renounce ajnd 

quit all claim to any bequest or devise made to me by the 
last will of my husband, exhibited and proved according to 
law; and I elect to take, in lieu thereof, my dower, or legal 
share of the estate of my said husband, A.B.’ But by re¬ 
nouncing all claim to a devise or bequest, or devises or be¬ 
quests of personal property, made to her by the will of her 
husband, she shall be entitled to one-third part of the per¬ 
sonal estate of her husband, which shall remain after pay¬ 
ments of his just debts, and claims against him, and no 
more. 

3. “If the will of the husband devise a part of both real 
and personal estate, she shall renounce the whole, or be 
otherwise barred of her right to both real and personal 
estate. 

4. “If the will devise only a part of the real estate, or 
only a part of the personal estate, the devise shall bar her 
of only the real, or personal estate, as the case may require: 
Provided nevertheless, That if the devise of either real or 
personal estate, or of both, shall be expressly in lieu of her 
legal share of one or both, she shall accordingly be barred 
unless she renounce as aforesaid. 

5. “But if in effect, nothing shall pass by such devise 
she shall not be thereby barred, whether she shall or shall 
not renounce as aforesaid, it being the intent of this act, 
and consonant to justice, that a widow accepting, or abid¬ 
ing by a devise, in lieu of her legal right, shall be considered 
ns a purchaser with a fair consideration. 


2 Kilty Laws Md. 1798 Ch. 101, Subch. 13. 
Abert’s Comp. Stat. D. C. p. 35, sec. 157-161. 
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Court Rule No. 62, Rules of the Supreme Court of 
District of Columbia, November, 1935. 


“No person shall be appointed guardian ad litem, ei 
on the application of the infant or otherwise, if he have 
interest adverse to that of the infant, or be connected 
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business with the attorney or counsel of an adverse party. 
No person shall be appointed guardian ad litem who is nom¬ 
inated by the adverse party. Except for special cause 
shown no person other than a member of the bar of this 
court or the general guardian of an infant shall be ap¬ 
pointed guardian ad litem. The court, however, may re¬ 
quest information in aid of the selection and appointment 
of such guardian ad litem. 

“The compensation of a guardian ad litem shall be fixed 
by the Court by order or decree and shall not be a matter 
for agreement or consent. No such compensation shall be 
allowed until a statement showing what services have been 
rendered shall have been filed nor until notice of the appli¬ 
cation therefor has been given to the other party or parties 
to the matter.’’ 
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ARGUMENT. 

First Count of Complaint. 

I. 

The Probate Court never acquired jurisdiction over the 
widow and its order admitting the husband’s will to pro¬ 
bate and granting letters testamentary was not binding on 
the widow or her estate. 

There is no basis for the statement in appellee’s brief 
that appellant did not seriously in the lower court raise this 
question. The facts forming the basis of this question were 
alleged in the complaint. The complaint showed that the 
widow was wholly incapacitated and incompetent both men¬ 
tally and physically and was unable to read, write or talk, 
and entirely helpless and unable to make known any of her 
wants or desires. It also showed that in their petition for 
letters testamentary the executors alleged that the widow 
was a patient in the Washington Sanitarium, Takoma Park, 
Maryland, that she was incompetent to transact her busi¬ 
ness affairs, and that she was of unsound mind. It also 
showed that the summons described the widow and her cus¬ 
todian as non-residents. The return on the summons was 
also shown in the complaint. In other words, the complaint 
set forth the facts in relation to the service of process. 
(Appellant’s App. 2-3). The motion to dismiss, on familiar 
principles, necessarily raised the question of the Probate 
Court’s jurisdiction over the person of the incompetent 
widow. The argument that this point was not made in the 
lower court is the equivalent of saying that they did not 
refer to it in their motion to dismiss and therefore it was 
not raised in the lower court. 

Assuming that this constitutes a collateral attack upon 
the jurisdiction of the Probate Court, the question arises 
as to what, if anything, could be accomplished at this time 
by a direct attack in the Probate Court upon the service of 
process. It would avail the appellant nothing, because the 







proceedings in the Probate Court have been closed; the 
estate has been distributed by the executors. If the pro¬ 
bate Court should sustain a direct attack upon the service 
of process, it lacks the power or jurisdiction to order the 
trustees to return the estate to the jurisdiction of the Pro¬ 
bate Court. 

Moreover, even if this point constitutes a collateral at¬ 
tack upon the jurisdiction of the Probate Court, it is well 
settled that the collateral attack can be sustained in the 
circumstances of this case. A judgment invalid for want 
of jurisdiction, either of the person or of the subject matter, 
is absolutely void, and the person against whom it is ren¬ 
dered is under no obligation to take any direct steps for its 
cancellation. Tenney v. Taylor, 1 App. D. C. 223; Harper 
v. Cunningham, S App. D. C. 430. 

Appellant does not question the Probate Court’s juris¬ 
diction to hear and determine all questions relating to the 
execution and validity of wills and to admit them to pro¬ 
bate and grant letters testamentary. The point is tha'; the 
Probate Court did not acquire jurisdiction over the person 
of the incompetent widow, because the service of process 
upon her was defective. It was defective because she was 
a non-resident and was necessarily brought into the Dis¬ 
trict of Columbia for the purpose of being served with 
process. In effect, service of process was obtained in the 
District of Columbia by force, fraud, or trick, because the 
necessary element of consent on her part to be brought into 
the District of Columbia for that purpose was lacking. In 
her condition, which appeared of record in the Probate 
Court, she was incapable of giving her necessary consent. 

We concede that in the absence of extrinsic evidence to 
the contrary, or unless the record on its face shows lack of 
jurisdiction, it will bo presumed that the Probate Court had 
jurisdiction over the widow. But, in this case, the allega¬ 
tions of the complaint were the equivalent of extrinsic evi¬ 
dence to the contrary. We also concede it is to be presumed 
that an officer performed his official duty and that he made 
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service within the District of Columbia. But the question 
is not “Where w r as service made?” but is “Was the ser¬ 
vice valid, if made in the District of Columbia?” We do 
not contend the Marshal’s return should have shown that 
service w’as made in the District of Columbia. We concede 
that is presumed. We contend that if the incompetent and 
helpless widow, who w’as then a non-resident of the District 
of Columbia, w r as served in the District of Columbia, she 
was necessarily brought into the District of Columbia for 
that purpose and the service of process upon her under such 
circumstances is equivalent to service by force, fraud or 
trick, because she was incapable of giving her consent to 
being brought into the District of Columbia for any pur¬ 
pose. 

Appellees contend that the allegations of the complaint 
do not show that the widow was brought into the District of 
Columbia for the purpose of having serviee of process made 
upon her. They even argue that such an inference cannot 
be drawn from the facts alleged and go so far as to suggest 
that she might frequently have left the institution where 
she lived to visit, shop and attend the theatre in Washing¬ 
ton. Appellees’ argument completely disregards their ad¬ 
mission, by their motion to dismiss, of the allegations of 
the complaint wdth respect to the widow’s physical and 
mental condition. According to the allegations of the com¬ 
plaint, the widow’ was unable to read, w’rite or talk, was en¬ 
tirely helpless and unable to make known any of her wrants 
or desires. (Appellant’s App. 2-3.) In such condition, 
how r could it be inferred that she came to Washington to 
visit, shop and attend the theatre? Moreover, under the 
new rules, pleadings are to be liberally construed so as to do 
substantial justice. Federal Rules of Civil Procedure, 8(f). 

Appellees further argue that “every right of the widow’ 
was protected”. That argument takes in a lot of territory. 
It takes in the whole case, but we shall answer it here only 
insofar as it relates to the point under discussion. That 
argument disregards the manner in w’hich service of process 



was obtained and also disregards the fact that the question 
of the doubtful validity of service upon her in the circum¬ 
stances of this case was not even raised in the Probate 
Court. 

It is true that within the strict letter of the statute under 
which he was appointed, the widow’s guardian ad litem 
properly and faithfully performed his duty, but the fact re¬ 
mains that he did not raise the question relating to the man¬ 
ner in which service of process had been obtained upon the 
widow. Moreover, he was not in the case for the purpose 
of the widow’s election, and he did absolutely nothing about 
that. If the guardian ad litem was in the probate proceed¬ 
ings for all purposes from the beginning to the end thereof, 
as they now contend, why did the executors not serve a copy 
of their final account upon him? Why did they not give!him 
notice when they sold the furniture and personal effect^ be¬ 
queathed to the widow for life? Why did they not (give 
him notice of settlement and distribution of the estate? ^Vhy 
did they not settle with him in behalf of the widow? \VIiy 
did they make no settlement whatever with anyone repre¬ 
senting the widow? The argument that the Court undoubt¬ 
edly was satisfied that all the rights of the widow were jfully 
protected is without merit. Certainly, if the facts relating 
to the manner of obtaining service of process upon the 
widow had been brought to its attention, the Court \tfould 
not have been satisfied that all the rights of the widow had 
been fully protected, but on the contrary, the Court \^ T ould 
have concluded that the widow’s rights had been materially 
disregarded and violated. 

I 

H. I 

An election by the widow was not required. 

The contention of counsel for appellees, that in ord^r for 
the widow or her legal representative to obtain her legal 
share of the estate of her husband it was necessary fcjr the 
widow “to personally renounce the provisions of heii hus- 
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band’s will and elect to take the share of his estate allotted 
her by law in the manner described in the District of Colum¬ 
bia Code, and, in addition thereto, file such renunciation in 
the Probate Court”, and the Maryland decisions they rely 
upon (Collins v. Carman, 5 Md. 503; and Kernan v. Carter , 
132 Md. 577), if carried to their logical conclusion, would 
lead inevitably to the conclusion that an incompetent widow 
has no right of election whatever. As to Code Section 18- 
211, in relation to the time and method prescribed for the 
widow’s renunciation, they contend that the widow’s rights 
are bound up in the strict letter of the law, so much so that 
they contend that she must personally have done something 
that she was legally incapable of doing. They would have 
this Court construe the language of Section 18-211 so 
strictly that if the construction were carried to its logical 
conclusion, not even a court of equity could intervene in any 
case, whether on the ground of inadvertence, incompetencv, 
fraud or any other ground, and regardless of whether action 
in behalf of the widow were attempted within or after the 
statutory period of six months, or before or after the wid¬ 
ow’s death. That, in effect, is the way the Maryland Court 
construed Section 18-211 in Collins v. Carman, supra , when 
it said, page 530: 

“ . . . The law admits of no excuse for failure to re¬ 
nounce. If she makes no election within the time pre¬ 
scribed, the law makes it, without stopping to enquire 
why or for what reason she made none.” 

The Maryland Court’s construction of the language of 
this section of the statute was so strict that a sane widow 
physically incapacitated and unable to personally sign and 
go to court to file a renunciation could not do so even 
through her agent or attornev. 

The above contention of counsel for appellees and the 
decisions of the Maryland court that the strict letter of Sec¬ 
tion 18-211, in relation to the time and method for the wid¬ 
ow’s renunciation, must be adhered to is in strange contrast 
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with their contention and those same decisions in relation to 
the strict letter of Code Section 18-210. As to the latter 
section, those same Maryland decisions have not only not 
strictly adhered to the language of it, but have engrlafted 
meanings not within the letter of the section and not justi¬ 
fied either under the language, history or spirit thereof. 

The Maryland decisions more than liberally construed 
Section 18-210—they violated the language, history and 
spirit of the section. Its language clearly and plainly indi¬ 
cates a preservation of the common law rights of a ^*idow 
to dower and legal share of personal estate; i. e., at least a 
life estate in the husband’s real estate ( Kennedy v. Nedrow, 
1 Dallas 415, 417) and outright ownership of her part of the 
husband’s personal estate {Griffith v. Griffith, 4 H. & McH. 
101; Coomes v. Clements, 4 H. & J. 480. 

The common law rule of construction was never applied 
in such a way that the widow would take less than heif legal 
rights—dower and share of personal estate. On thb con¬ 
trary it was always so applied that she took the equivalent 
or more than her legal rights under her husband’s wilf. The 
history and spirit of the common law rule was to preserve 
the widow’s full legal rights {Kennedy v. Nedrow, supra; 
Griffith v. Griffith, supra; Coomes v. Clements, supra}. We 
submit that the language of Section 18-210 clearljv and 
plainly preserves the history and spirit of the common law 
rule that the widow should take at least the equivalent of 
her dower and share of personal estate under the husband’s 
will. This is even clearer when Section 18-214 is considered 
with Section 18-210. j 

But as to Section 18-211 the Maryland decisions applied 
the very strictest rule of construction; the Maryland court 
w’ould not disturb a letter thereof; to it that section meant 
precisely what it stated, regardless of circumstancbs and 
unjust results, shocking to the sense of justice—and this, al¬ 
though neither the history nor the spirit of this section re¬ 
quires that it be strictly construed. On the contrary, its his¬ 
tory and spirit require that the language thereof be most 
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liberally construed in favor of the widow’s legal rights. The 
Courts were a long time in applying the equitable doctrine 
of elections to widows at all. When the doctrine was finally 
applied, all doubts with respect thereto were resolved in 
favor of the widow. 

The decision of the Maryland court in Collins v. Carman 
reads well, but when the rules of construction that it applied 
to the sections of the Act of 1798 corresponding to our Code 
Sections 1S-210 and 18-211 are analyzed, it is nothing short 
of shocking to find, within the pages of the same decision, 
such crude reasoning and glaring conflicts of construction 
of different sections of the same statute. The Court applied 
the most liberal rule of construction to Section 18-210 and 
the very strictest rule of construction to Section 18-211. 
Counsel for appellees would have this Court perpetuate this 
crude reasoning and these glaring conflicts in the construc¬ 
tion of the statute. 

We recognize the rule of this Court that these decisions 
of the Maryland Court are entitled to great weight in this 
Court, but under the same rule they are not binding on this 
Court. In this connection, we earnestly urge this Court to 
go beyond the decisions in Collins v. Carman and Kernan v. 
Carter, to examine them in the light of the language, history 
and spirit of the Act of 1798 and the common law rules 
brought together and codified in that Act and to test the con¬ 
clusions of the Court as to each point in Collins v. Carman 
against the arguments of the brilliant counsel in that case 
for the widow’s estate. When this is done, we believe this 
Court will not follow that decision, just as Judge Cooper of 
the Supreme Court of Tennessee did not follow it in Wright 
v. West, 2 Lea (70 Tenn.) 78. Also, in this connection, it 
cannot be contended that the decision in Collins v. Carman 
was brought to the District of Columbia as a part of the law 
of Maryland, because the Testamentary Act of 1798 became 
the law of the District of Columbia by the Organic Act of 
1801. (See District of Columbia Code, 1940 Edition, p. 
XXXIII.) The decision in Collins v. Carmayi did not occur 
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until 1854. Moreover, in considering Collins v. Carmq/n, the 
Court should bear in mind that in that case the wife took, 
under her husband’s will, a life estate in his real estate as 
well as an equitable life estate in his personal estat£. As 
pointed out in our original brief, page 28, the Court admitted 
a doubt as to the latter, but thought there could be no doubt 
as to the former. The life estate in the real estate wjas the 
thing that made a renunciation necessary in that case. 

The foregoing discussion, in part, oversteps the bounds 
of the question as to whether an election was required, but 
nevertheless is relevant in construing the meaning of Code 
Section 18-210 and the first paragraph of Section 18-211 for 
the purpose of determining whether or not an equitable life 
estate created by the will of the husband for the benefit of 
his widow will put the widow to an election. In the deter¬ 
mination of this question, the language, spirit and history 
of the statute, as w r e have shown above, favor the conclusion 
that such an equitable life estate will not put the widow’ to 
an election and defeat her dow r er and statutorv share in 

V 

the personal estate if she does not file a renunciation. Con¬ 
sider first the language of the statute. There is not one 
w'ord to suggest that a bequest of personal estate “to trus¬ 
tees for the benefit of the wife of the testator durijig her 
life” will bar her share of the personal estate. On tl!ie con¬ 
trary, the language of the statute provides that, w’hilc^, as at 
common law, a devise of a life estate in land will bar jiower, 
(Kennedy v. Nedrow, supra) nothing less than a beqjiest of 
outright ownership of personal estate to the wife wfill bar 
her share of the personal estate, likewise as at common law’. 
(Griffith v. Griffith, supra; Coomes v. Clements, supra.) In 
arriving at the contrary conclusion in Collins v. Carman, 
supra, the Maryland Court, in effect, engrafted into the stat¬ 
ute the words “for the benefit of the wife” or the w’ords 
“other provision for the wife” or words of similar import 
that appear in the statutes of some of the other state? under 
w’hich the courts of those states have held that a beqluest of 
an equitable life estate for the benefit of the widow Jbarred 
her share of the personal estate. 
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The language of Section 1S-210 must be distinguished 
from statutes like the English Dower Act and the decisions 
thereunder ( Rowland v. Cuthbertson, L. R. 8 Eq. 464). Sec¬ 
tion 9 of that Act provided that: 

“Where a husband shall devise any land out of which 
his widow would be entitled to dower if the same were 
not so devised, or any estate or interest therein, to or 
for the benefit of Ids widow, such widow shall not be 
entitled to dower out of or in any land of her said hus¬ 
band unless a contrary intention shall be declared by 
his will.” (Italics supplied.) 

Section 18-210 must also be distinguished from statutes 
like the one in Illinois, and decisions thereunder (Warren 
v. Warren, 148 Ill. 641, 36 N. E. 611). 

The opinion in Warren v. Warren, supra, shows that the 
Illinois statute read as follows: 

“Any devise of land, or estate therein, or any other 
provision made by the will of a deceased husband or 
wife for a surviving wife or husband, shall, unless 
otherwise expressed in the will, bar the dower of such 
survivor in the lands of the deceased, unless such sur¬ 
vivor shall elect to and does renounce the benefit of such 
devise or other provision, in which case he or she shall 
be entitled to dower in the lands and to one third of the 
personal estate after the payment of all debts.” (Ital¬ 
ics supplied) 

In construing the statute, the Court said, p. 650: 

“Counsel further insists, that the dower of the ap¬ 
pellant is not barred because the devise is not to the 
wife, but to the executor in trust for her benefit. Un¬ 
der the English statute of uses a jointure was not avail¬ 
able to bar the widow-’s dower, unless the settlement 
w-as to the wife herself, and not to any other person 
in trust for her. (Van Arsdale v. Van Arsdale, 2 
Dutcher, 404). It has also been held that a devise of 
lands to trustees for the benefit of the wife does not 
necessarily indicate an intention to defeat dow r er, as 
the trustees may take the lands subject to its legal inci¬ 
dents, that of dow-er included. (Wood v. Wood, supra; 
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Church v. Bell, supra.) But the language of our stat¬ 
ute is broad enough to include devises to trustees for 
the benefit of the wife, as well as those directly to the 
wife herself. It would be a narrow construction that 
would exclude a devise to trustees from the meaning 
of the following words in section 10: ‘any other pro¬ 
vision made by the will of a deceased husband cr wife 
for a surviving wife or husband.’ The use of the word, 
‘for,’ forbids a limitation of the meaning to devises 
made to the wife.” 

Likewise, the language of Section 18-210 should be dis¬ 
tinguished from the statute involved in the case cited in 
appellees’ brief, Van Steenwyck v. Washburn, 59 Wis. 483, 
17 N. W. 289, where the statute provided that “if any lands 
be devised to a woman, or other provision be made for her 
in the will of her husband, she shall make her election.... ” 
(Italics supplied.) 

In none of the other cases cited on page 13 of appellees’ 
brief was this point raised or considered by the court and 
the statutes involved, if any, do not appear in the opin¬ 
ions. Therefore, they are of no assistance. 

The language of our statute is like the language of the 
statute in New Jersey quoted in the case of Van Arsdale v. 
Van Arsdale, 20 N. J. L. 404, which provided “that if a 
husband shall devise to his ivife, by a will duly executed to 
pass real estate, any lands or real estate for her life or 
otherwise....” The question in that case arose on a de¬ 
murrer to a plea and the court said: 

“Does the plea bring the defendants’ case within 
the provisions of that statute? I am of opinion that 
it does not. 

“1. Because, by the terms of the statute, to divest 
the wife of her dower, the devise must be to the wife. 
The legal estate must be vested in her, whereas ihe de¬ 
vise set out in the plea is to the executors of the tes¬ 
tator, in trust for the wife. By the terms of the will, 
she takes no legal estate whatever in the premises. The 
distinction between a legal and an equitable estajte set¬ 
tled upon a wife, in its effect upon her claim for dower 
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under the English statute of uses, is well settled, and 
at the time of the passage of the act in question was 
familiar to everyone conversant with the law relating 
to real estate. To make a jointure available under that 
statute to bar the wife’s dower, the settlement must be 
to the wife herself, and not to any other person in trust 
for her. Co. Litt. 36 b; 2 Bla. Com. 138; 4 Kent’s Com. 
55. The legislature, in the section now under consid¬ 
eration, have in terms applied the same principle to a 
devise to the wife. To bar the wife’s dower, the stat¬ 
ute requires that the devise should be to the wife her¬ 
self. The statute is in derogation of the widow’s right 
of dower, a right always favored in law, and should 
therefore be strictly construed.” 

The New Jersey court held that the devise in question 
was not within the operation of the statute. It therefore 
held that the common law rule applied and proceeded to a 
very thorough review of the decisions on the question, 
under the common law rule, and held that the devise of an 
equitable life estate to the wife did not imply an intention 
on the part of the testator that the widow should take the 
devise in lieu of her dower. 

The history and spirit of the statute favor the conclu¬ 
sion that a bequest of an equitable life estate in personalty 
for the benefit of the widow is not within the operation of 
Section 18-210. In our original brief we cited the best 
source we have found to the history of the statute. Above 
we have also made brief reference thereto. We do not wish 
to be guilty of repetition, but nevertheless wish to make 
some observations which we have drawn therefrom. 

If the husband’s estate in this case had consisted entirely 
of real estate instead of entirely of personal estate, the pic¬ 
ture would be clearer than it is—because so much more has 
been written and decided about the widow’s dower than 
about her legal share of her husband’s personal estate, and 
because so many of the writers used the word dower when 
they appear to have been writing about her legal share of 
her husband’s personal estate. However that may be, it is 
nevertheless clear that at the time of the passage of the 
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Testamentary Act of 1798 in Maryland, the widow 
legal right to a share of both the real and personal 
of her husband. That Act did not introduce this legal 
for the first time into the law of Maryland. Before the pas¬ 
sage of that Act, the widow’s legal right to her reasonable 
share of the husband’s personal estate was acknowledged 
the same as her legal right to dower. She was legally en¬ 
titled to her share of his personal estate independent of 
him. He did not have the power to bequeath away his per¬ 
sonal estate from his wife, the same as he did not have the 
power to devise away his real estate from her so as to de¬ 
prive her of her dower. The principal difference between 
the widow’s dower in land and legal share of persona] es¬ 
tate, at the husband’s death, was that the latter was sub¬ 
ject to claims of the husband’s creditors, while the foriner 
was not. In the husband’s lifetime, the difference was that 
he could dispose of his personal property without his wife’s 
consent, but he could not dispose of his land without her 
consent. Griffith v. Griffith, supra; Coomes v. Clements, 
supra. 

In Griffith v. Griffith, supra, the husband, by his will, de¬ 
vised to his widow a part of his real estate during her 
widowhood, expressing that such devise was in lieu of her 
dower in certain other parts of his real estate. He did not 
bequeath to her any portion of his personal estate, but be¬ 
queathed the whole of it to his children; nor did he express 
that the devise to his widow was in lieu of her third part 
of his personal estate. The widow did not renounce the 
will. The question was whether or not the widow was en¬ 
titled to one-third part of the personal estate. The brief 
of counsel for the widow’s estate appears in the report of the 
case and contains an analysis of the several Acts of the As¬ 
sembly of the province from 1638 bearing upon the subject 
before the court. He said, among other things: 

“It has always been supposed that the wife was en¬ 
titled to a third part of her husband’s personal estate 
against his will, and reason and justice are in favor of 
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her claim. The general law of England, and the cus¬ 
tom of particular places, allowed the wife a third of the 
personal estate if the deceased left children. In the 
Act of 1704 and 1715, is recognized the common usage 
of allowing to the widow a third part of her husband’s 
personal estate.” 

The Court said: 

“It will appear from the above statement, that in the 
reign of Charles the first, the widow was entitled to one- 
third of her husband’s personal estate, by the common 
law, and that he could not devise it away from her. The 
charter of Maryland bears date in the eighth year of 
that king’s reign; and colonization commenced about 
the same period. It follows, that the emigrants to this 
country brought the then established law along with 
them, and received and acted upon it here as a rule of 
property. From colonization to the act of 1715, the 
rule remained unchanged in this country, although in 
England it was undergoing gradual alterations—and in 
1715, the provincial legislature expressly recognized it 
as settled law, and proceed to limit its effects in the 
case already mentioned. It is true, indeed, that the 
colonists did not adopt the whole of the rule, for they 
do not seem to have acknowledged the right of the 
children; but that they adopted and practised the rule 
so far as respected the wife, is extremely obvious. * * * ’’ 

“* * * I hold, therefore, that the law of Maryland 
is, that a husband cannot devise away his personal es¬ 
tate from his wife so as to debar her of her thirds. 

# # # y 1 


A reading of the Testamentary Act of 1798 (D. C. Code 
Sections 18-210 to 18-214) wall disclose there is no distinc¬ 
tion made between the widow’s acknowledged legal right to 
dower and her acknowledged legal right to a share of the 
personal estate of the husband at the husband’s death. It 
wdll also be seen from a reading of the Act that the widow’s 
rights referred to in the Act are recognized as rights al¬ 
ready existing, and are not introduced or created by it. The 
Act left the widow’s legal rights precisely as before its 
passage. The Act changed the rule of construction in de- 
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termining whether or not the husband intended his gifts to 
his widow in lieu of her dower and legal share. Before the 
Act, the rule of construction was that the husband did not 
intend to substitute the gifts for dower and legal share un¬ 
less he expressly or by clear and certain implication said 
so in his will. The Act changed this rule of construction 
by providing the husband’s gifts to his wife shall be con¬ 
strued to have been intended in lieu of dower and legal 
share unless he expressed a contrary intention. But while 
changing the rule of construction, the Act recognized the 
widow’s legal rights in respect of dower and legal share 
existing at the time of its passage (1) by limiting the ap¬ 
plication of the new rule of construction to devises “of land 
or of any estate therein # * * to the wife of the testator” 
and to bequests “of personal estate to the wife of the testa¬ 
tor” and (2) by providing that if, in effect, nothing shall 
pass to the wife she not be barred whether she shall or shall 
not renounce the husband’s will. (Sections 18-210 aid 18- 
214) In this connection, the reason for the statutory change 
of the common law rule of construction should be consid¬ 
ered. In other words, the mischief caused by the common 
law rule of construction should be considered to determine 
what the statute was intended to remedy. No mischief was 
caused or could have been caused by the common law rule 
in cases where the husband bequeathed a mere equitable 
life estate for the benefit of the wife. She could take her 
legal share without defeating the objects of the trust, and 
no mischief occurred. But where the husband bequeathed 
personal property “to his wife” without expressing or im¬ 
plying his intention with respect thereto, she took both the 
bequest and her legal share, with the result that other pro¬ 
visions of the will were sometimes defeated. Consequently 
the Assembly limited the statute to devises and bequests 
“to the wife”. 

While Griffith v. Griffith , supra (decided before the ^ct of 
1798), established the common law rule in Maryland that 
a husband cannot deprive his wife of her “third” or “^ialf” 
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of his personal estate, this question a*Ises: Did the stat¬ 
ute change that rule? Coomes v. Clements, supra , decided 
that it did not. In the latter case (which arose after the 
statute) the husband devised real estate to his wife. He did 
not bequeath any personal estate to her. She renounced 
the will. There were no children, so her legal share of his 
personal estate was one-half. The statute provided at that 
time (see Amendment of April 19, 1920 [41 Stat. L. pt. 1, 
p. 5671) that if she renounced she should have one-third of 
the personal estate. The Court nevertheless ruled that the 
widow was entitled to one-half of the personal estate, fol¬ 
lowing the rule established in Griffith v. Griffith, that the 
husband cannot deprive his wife of her legal share of his 
personal estate. The net result of these two cases is that 
he cannot deprive her of the whole or any part of her share 
of his personal estate. 

Now as to Section 18-214. Counsel for the appellees 
quote six words of that section, “if, in effect, nothing shall 
pass,” and argue therefrom “ . . . the failure on the part 
of the code to provide that it shall pass to the widow and 
that so long as it passes to one who is to use it for her 
benefit, the provisions of the District of Columbia Code, are 
satisfied ...” (Appellees brief, p. 12) But they omitted 
from their quotation the words “by such devise.” To what 
do the words “such devise” refer? Do they not mean the 
same as the same words in the first paragraph of Section 
18-211? 'VYe submit that they do and that they quite obvi¬ 
ously refer to the kind of devises and bequests prescribed 
in Section 18-210, i. e., “to the wife of the testator.” 

In support of their contention, counsel for the appellees 
cite Cahill v. Eberly, 59 App. D. C. 228. But that case 
does not support such a contention. The decision did not 
consider the point. The Court did not discuss the language, 
history or spirit of the statute. It did not discuss the effect 
of Section 18-214 or consider the question of whether or 
not a bequest of an equitable life estate in personal estate 
is within the operation of Section 18-210. It simply said 
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the provision for the widow was substantial, admitting, 
however, that it was less than her legal rights, and distin¬ 
guished it from the Jordan case by saying that the bequest 
was not evasive or fraudulent as in the Jordan case, vfhich 
distinction was right but quite beside the point involved. 
We submit that the result in that case, as well as the ground 
upon which it was based, was wrong and was reached with¬ 
out consideration of the language, history or spirit of the 
statute. 

If Section 18-214 does not preserve for the widow at least 
the equivalent of her legal rights, what does the language 
of this section mean? If the husband’s will does not give 
the widow more than her legal rights, does anything, in 
effect, pass to her by the will? If she is to be considered 
“a purchaser with a fair consideration,” as this section 
provides, can the husband devise or bequeath to her 
less than the equivalent of her legal rights? Is it “con¬ 
sonant to justice” that she should take less than the equiv¬ 
alent of her legal rights? See Coomes v. Clements, supra . 
Certainly a widow is not in a less favored position tljan a 
creditor of the testator. A bequest to a creditor of any¬ 
thing less than the debt or different than the nature of 
the debt will not bar the debt. 69 C. J. 955, note S9. 

Counsel for the appellees contend (Appellees’ brief, p. 
17) that what the husband’s will provides for the widow 
need not “be of equal value to the estate, which the law, 
independent of will, gives to her.” This argument disre¬ 
gards the language, history and spirit of Sections 18-210 
and 18-214. The case cited in support of the argument, 
Sherman v. Newton, 6 Gray (Mass.) 307, has no bearing 
on the question of whether or not the provisions of the hus¬ 
band’s will are such that they require an election. Instead, 
that case relates to the question of what the widow might 
do when she is required to make an election. 

They also argue, p. 18, that to require the bequest <jr de¬ 
vise to be of equal value to the widow’s dow r er or legal jiiare 
“would introduce an exceedingly dangerous element i|n the 
law T upon the subject.” In the first place, this would not 
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“introduce” a new “element” into the law on this subject. 
This doctrine is as old as the widow’s legal rights them¬ 
selves. Neither is there anything dangerous about it— 
there is nothing dangerous about dealing with “thirds” 
and “halves.” On the contrary, it is the safest doctrine— 
there is nothing difficult about it. “Thirds” and “halves” 
are known and certain quantities. But when parties, law¬ 
yers and courts are permitted to and try to speculate and 
agree upon what is a “nominal bequest” and what is a 
“substantial bequest,” they really have something—a big, 
topless, bottomless, sideless and endless field for litigation. 

If the literal meaning of the word “every,” used in Sec¬ 
tion 18-210 were accepted, the “nominal” or “substantial” 
amount of the bequest could never be considered, because, 
literally, the word includes all bequests, regardless of 
amount. Vet few, if any, persons would agree that the 
statute was designed to permit a purely nominal bequest to 
raise the bar. On the contrarv, most evervone would agree 
that a purely nominal bequest was not intended to be in¬ 
cluded in the words “Every bequest.” Then what basis is 
there for contending that a “substantial bequest” was in¬ 
tended to be included in those words ? The statute sets up 
no such standards, if “nominal” and “substantial” can be 
called standards at all. Those are just convenient words 
that courts have adopted, depending upon whether or not 
they liked the will in the case before them. If they liked 
it, the bequest was characterized as “substantial”; if they 
did not, the bequest was called “nominal.” The misfortune 
of such so-called legal reasoning is that it has been indulged 
in without the slightest consideration of the statute in¬ 
volved. In the District of Columbia, why talk about “nom¬ 
inal” or “substantial” bequests in determining whether 
or not they create a bar where a renunciation is not filed? 
Our statute sets up no such basis for the determination. 
But the statute does set up a safe, sound and real standard 
for the determination. It is simply this: “Every devise 
of land or of any estate therein ... to the wife of the tes¬ 
tator” and “Every . . . bequest of personal estate to the 
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wife of the testator” shall be construed to be intended in 
bar and shall bar dower in lands or share in personalty, 
respectively (Section 18-210), unless the widow renounces 
(Section 18-211), but “If, in effect, nothing shall pass by 
such devise she shall not be thereby barred ...” (Section 
18-214). Surely the words “in effect” are there for some 
meaningful purpose. So they are—and they mean thijt the 
widow, “in effect,” takes nothing if the bequest or devise 
is not equivalent to or more than her dower or legal ^hare. 
Moreover, the words in Section 18-214—“it being tlie in¬ 
tent hereof that a widow accepting or abiding by a devise 
in lieu of her legal right shall be considered a purchaser 
with a fair consideration” mean something. What is the 
“fair consideration” for her purchase of the devise or 
bequest if it is not her legal rights? Do these words not 
imply that she shall have a fair bargain—that she shall re¬ 
ceive at least as much as she may part with? Also, the 
words in Section 18-214, “shall or shall not renounce as 
aforesaid,” mean something. What do they mean? We 
submit thev mean that if she decides not to make a re- 

* l 

nouncement within the six months allowed, not having had 
time to fully investigate and determine the relative values 
of the devises and bequests to her, on the one hand, and her 
legal rights, on the other hand, and it later appears that 
the devises and bequests to her are not the equivalent of 
her legal rights, then she shall not be bound by her choice 
and she shall not be barred “whether she . . . shall not 
(have) renounced as aforesaid,” because it is “consonant 
to justice” and the “intent” of the statute that the widow 
shall have a fair bargain. In this connection, it should be 
remembered that under the equitable doctrine of elections, 
persons charged with making an election are entitled to 
know all the facts before making a choice. This principle, 
in plain language, has been carried over into many of the 
statutes relating to the widow’s right of election. Ii lan¬ 
guage which may not be free from doubt, it has been car¬ 
ried over into Section 18-214. But this doubt, if any, must 
be resolved in favor of the widow. 
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In this connection, it should also be borne in mind that 
the widow’s rights under the law are just what they are 
called—legal rights. They are enforceable in the common 
law courts. On the principle under discussion, these legal 
rights cannot be satisfied with a bequest of an equitable life 
estate passing through the hands of two sets of trustees 
and never into the widow’s hands. At the most, she was 
given a mere equitable right. We rely not only upon this 
principle; our contention is substantiated by the language 
of Section 18-210. This very principle is embodied in that 
section. 

Counsel for the appellees praised the provisions of the 
husband’s will made for his unfortunate widow. They may 
be praiseworthy in the circumstances, but whether or not 
that is a fact, it should have no bearing on the decision in 
this case, because, however good or bad counsel or the Court 
may think the provisions were in the circumstances, they 
are not controlling of the decision. The decision should 
turn on something else, namely, the principles hereinbefore 
discussed. If the husband can make what may appear to 
be a good will for his wife in this manner, he can make a 
bad one for his wife in the same manner, and thereby de¬ 
feat. the statute and her legal rights if for any reason the 
widow is unfortunate enough not to make or to be able to 
file a renunciation. 

Counsel for the appellees discuss (Appellees’ brief, p. 17) 
the implied intention of the tastator, and argue that he 
intended the provisions of the will in lieu of the widow’s 
distributive share. Discussion of the testator’s implied in¬ 
tention is beside the point. However, if the decision in 
the case at bar turned on the implied intention of the tes¬ 
tator from the terms of his will, counsel for the appellees 
would find no support in the authorities for their conten¬ 
tion that the testator implied that he intended the provis¬ 
ions for the widow’s benefit in lieu of her legal rights. Dis¬ 
tribution of her legal share to the widow would not defeat 
the provisions of the trust, and the alleged implied inten- 
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tion is not clear and definite as the common law ru|e re¬ 
quired. Van Arsdale v. Van Arsdale, supra; Roper on Leg¬ 
acies, p. 1617. 

In Kennedy v. Nedrow, supra, the Court said: 

“In the will before the Court, it is no where ex¬ 
pressed, that the devises to the Demandant shall be in 
lieu of dower; but, it is contended, that the intehtion 
of the testator collected from the words of the whole 
will, appears to be, that the Demandant shall be barred 
of her claim at common law; that the devises to h<^r are 
of lands in fee; and that these, being of four times the 
value of her dower, ought to be considered as a recom¬ 
pense, or satisfaction for it. But in the words cl the 
whole will, we can discover no express intention to that 
purpose; and, although an estate for life, or even dur¬ 
ing widowhood (which is the same as an estate for life, 
since it is in the wife’s own power to make it such; 
and these, by the bye, are the lowest estates that will 
operate in bar of dower, either in a jointure, or will) 
may be given with the view, and operate to bar a 
widow’s claim at common law; yet, it must appear to 
be so intended by the words of the will, and not in¬ 
ferred from its silence, or presumed upon conjecture; 
For, no devise to a wife, even of an estate in fee simple, 
although ten times more valuable than her dower, will 
be, of itself, a bar of dower; but, it will be considered 
as a benevolence, and she is entitled to both. 2 Freem. 
Rep. 242. Pree. in Chan. 133. 

“Nor, in such a case, will equity interpose against 
the wife; for, I cannot find any instances in which re¬ 
lief upon this subject, has been given, but in the follow¬ 
ing;—1st, Where the implication, that she shall not 
have both the devise and the dower, is strong and neces¬ 
sary; 2dly, Where the devise is entirely inconsistent 
with the claim of dower; and 3dlv, Where it would pre¬ 
vent the whole will from taking effect: that is, where 
the claim of dower would overturn the will in toio. 3 
Atk. 437. 

“In short, the authorities are numerous and explicit, 
that dower cannot be barred by a collateral r^com- 
pence; that the devise of any thing to a wife, chnnot 
be averred to be in bar of dower, because a wijl im- 
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ports a consideration in itself; and that the devise, 
without other matter, is to be taken as a benevolence, 
and the devisee deemed a purchaser. 4 Co. 3.4. 9 
Mod. 152. 2 Vern. 365. 2 Freem. Rep. 242. Prec. in 
Chan. 133. 2 Will. 624. 3 Atk. 8 436. 1 Ld. Raym. 436. 
1 Lutw. 734. Brook (tit. Dower) pi. 69. Dyer 248. 
1 Vez. 55. 230. 2 Eq. Abr. 388. pi. 14. 18. 1 Eq. Abr. 
219. 1 Brown. Chan. Rep. 292. To which may be added 
two decisions in this Court, Blackford et ux. v. Ken¬ 
nedy, in 1769; and Kennedy et ux. (The present De¬ 
mandant) v. Wistar, in 1779.” 

Counsel for the appellees state that appellant recognized 
that an election was required by filing a renunciation in the 
Probate Court. (Appellees’ brief, pp. 7-8) We suppose 
they mean to suggest that appellant thereby admitted that 
a renunciation by the widow was required, and that her 
present contention that a renunciation by the widows was 
not required is inconsistent with her admission. Assum¬ 
ing that inconsistency, what difference does it make? What 
relevancy does it have to the question of law before the 
Court? Her action in so doing was not conclusive of any¬ 
thing. It does not establish that the widow, as a matter of 
law, was required to file a renunciation. It does not con¬ 
stitute an election of remedies. McFadden Securities Co. 
v. Stoneleigh Garage, 60 App. D. C. 400, 55 F. (2d) 1025. 

III. 

If an Election by the Widow was Required, Equity has Ju¬ 
risdiction to and Should Make the Election Now, Al¬ 
though the Widow is Dead and the Statutory Period of 
Six Months for Filing a Renunciation of the Will has 
Expired. 

In Kennedy v. Nedrow, supra, the Court cited the maxim 
of law that “a widow’s rights are favored in the law like 
life and liberty.” The Courts that wrote some of the de¬ 
cisions cited against us certainly did not apply this maxim. 

We do not have any dispute with the decisions holding 
that the widow’s right of election is the widow’s personal 
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right. No-r do we have any dispute with the decisions fold¬ 
ing that a guardian, committee, or trustee for an incom¬ 
petent widow cannot make the election for her and that it 
must be made by a court of competent jurisdiction, because 
it is a judicial and not a ministerial act. But we do have a 
dispute with the decisions holding that the widow’s right of 
election does not survive her death even though she has not 
made an election in her lifetime, particularly so where the 
widow was incompetent. In the first place, these decisions 
are contrary to the decision of the Supreme Court of the 
United States in Hunter v. Bryant, cited on p. 41 of appel¬ 
lant’s original brief, where the Court said that if the elec¬ 
tion was never deliberately made in the widow’s lifetime, 
“there can be no reason for denying the extension of it to 
her representative, Bryant.” 

This decision was not cited and was not considered by 
this Court in the case of Cahill v. Eberly, supra. 

In appellant’s original brief, p. 27, we made a mistake in 
stating the facts in Cahill v. Eberly. We erroneously stated 
that the life estate was in land as well as in personalty. Al¬ 
though the will purported to create a trust of both land and 
personalty, the estate, as in the case at bar, consisted en¬ 
tirely of personal property. We were probably misled by 
the provision of the will. Counsel for the appellees a ppar- 
ently overlooked our mistake. We discovered it on a re¬ 
examination of the case and regret the mistake. 

At common law the widow’s right of election survived her 
death, as shown by the following quotation from Roper on 
Legacies, p. 1657: 

< < 
alsc 

his whole personal estate between his wife and children, 
and, after his death, the wife has submitted to the will, 
(not by declaration in writing, but without disturbing 
it) and the wife dies, and her representatives bring a 
bill for an account, insisting that the wife was entitled 
to her share by the custom, and that her husband’s will 


Again, in Tomkyns v. Ladbroke, (e) the same Judge 
» observes, ‘Where a freeman bv will disposes of 
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was void, the Court has denied that relief to the repre¬ 
sentatives of the wife in several cases; because her en¬ 
joying it under that was an evidence of her assent, and 
upon that principle only, not to disturb things long 
acquiesced in, in families, upon the foot of rights, which 
those, in whose place they stand, never called in ques¬ 
tion.’ 

“In determining the right of the representatives of 
a party bound to elect, and who has accepted benefits 
under the instrument imposing the duty of election, but 
without expressly electing, a question arises, whether 
they can make compensation to the parties affected by 
their election, and place them in the same situation, as 
if those benefits had not been received; for if they can, 
it would seem, in cases where the long acquiescence of 
the party under whom they claim would not be con¬ 
sidered binding, as in the case put by Lord Hardwieke, 
that the representatives will be at liberty to renounce 
the benefits received, and elect for themselves. (/) 
Sir Thomas Plumer, in the case of Dillon v. Parker, (.?) 
said, that it was the disposition of the Court so to deter¬ 
mine.” 

( (l) 2 Yes. sen. 525. 

(r) lb. 592; see also 667, lb. 

(/) See 2 Bro. C. C. 5; 2 Sclio. & Lef. 268. 

(fj) Next stated, 1 Swanst. 385. 

In view of the decision of the Supreme Court of the 
United States and the English cases, the above heading 
probably should have been “If an election by the widow 
was required, the widow’s personal representative can make 
the election after the widow’s death.” 

It will be observed that in the case cited in the foregoing 
quotation in which it was held that the widow’s right of elec¬ 
tion did not survive her death, it was so held solelv on the 
principle that she had “long acquiesced” and thereby exer¬ 
cised the right during her lifetime. It should also be ob¬ 
served that the English courts established the doctrine that 
if the widow’s heirs or personal representatives offered to 


return what the widow may have received under the hus¬ 
band’s w T ill, where she had received something, they could 
exercise the election. In the case at bar, with respect to the 
amounts disbursed by the trustees for the benefit of the 
incompetent widow, the complaint alleged that appellant 
“is willing and hereby offers to have the amount of (such 
expenditures, with interest thereon, set off or credited 
against the claims made in this account of this complaint.” 
The prayers for relief in the complaint also embodied this 
offer to do equity. (Appellant’s App. 8-9) 

In the case of Kernan v. Carter, supra, cited in the ap¬ 
pellees’ brief, the Maryland Court ruled that delay and Neg¬ 
lect on the part of friends and relatives of an incompe|tent 
widow to assert her rights will prejudice the incompetent 
widow’s rights. This ruling of the Maryland Court ap¬ 
pears in the quotation from its opinion on page 21 of ap¬ 
pellees’ brief. In that case the neglect of the widow’s son 
was allowed to prejudice the rights of the widow. This 
doctrine is contrary to principle and the above-cited malxim 
and was rejected by the Supreme Court of Tennessee in 
Wright v. West, supra, as shown in the quotation therefrom 
on page 38 of the appellant’s original brief. Certainllv in 
the case at bar, no such prejudice can be charged to the 
widow or her estate, because the neglect and delay in as¬ 
serting her right of election was due to the delay, neglect 
and failure of her lifetime trustee, appellee Katharine Put¬ 
nam Phillips, to act. The latter’s personal interests were 
in conflict with the widow’s right of election. (Appellant’s 
App. 5-6) 

In the case of Wright v. West, supra, the Court said :hat 
“ . . . persons thus under disability may be forced to elect 
at the instance of the executors or persons interested un¬ 
der the will . . . ”. This is the only safe rule to establish 
in the case of an incompetent widow; that is, to put the 
burden on the executors to see that an election is made 
before they distribute the estate or before they settle with 
the incompetent widow. Then the law will provide a rod 
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and a staff to comfort an unfortunate widow, instead of a 
bludgeon in the hands of the husband’s executors to be 
used as they may choose to use it. If this rule is not estab¬ 
lished, then what is there to prevent the recurrence of cases 
like the one at bar where the widow became “the forgotten 
widow” and, admittedly, was denied her fundamental right 
of election? If this rule is not established, what is there 
to prevent incompetent widows from being deprived of 
rights “favored in the law like life and liberty”? 

We have shown in our original brief that the decision in 
Kcruan v. Carter, supra, holding that equity does not have 
jurisdiction to make an election for an incompetent widow 
after the statutory time has expired, definitely represents 
the minority view. (Appellant’s Brief, p. 35) 

Counsel for the appellees argue (p. 22) that the appel¬ 
lant “fails to point out any loss which the widow sustained 
or any right of which she was deprived except that no elec¬ 
tion was made for her.” The named exception is the whole 
point involved. They further argue that “the Court would 
not have elected for her against the will.” This argument 
is beside the point involved. The complaint alleged and 
the appellees’ motion to dismiss admitted that “it would 
have been to her best interests, and to the best interests of 
her estate to have renounced her rights, if any, under the 
provisions of said will.” Another answer to their argu¬ 
ment is that the point is not what the Court would have 
done, but is that the Court was not given an opportunity, 
during the widow’s lifetime, to make an election for her. 
Moreover, in making an election for the widow, the Court 
would not consider the provisions of the will only. Sup¬ 
pose, for example, that the provisions of the equitable life 
estate created for the benefit of the widow were sufficient to 
provide for the widow’s needs during her lifetime, but at 
the same time the income from her legal share of the per¬ 
sonal estate would have been sufficient to provide for the 
widow’s needs during her lifetime. Would the Court have 
elected in favor of, or against, the will? We submit that 
it would have done the latter. 
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The Supreme Court decision and the English cases here¬ 
inbefore cited support the view that, after the death of the 
widow, the widow’s right of election survives in favor of 
her heirs or legal representatives, and if that is true, it 
is they, and not the Court, that may exercise the election 
after the death of an incompetent widow. 

In conclusion, it is respectfully submitted that, for the 
reasons shown in appellant’s original brief and this reply 


brief, the judgment should be reversed. 

Arthur J. Hilland, 


DeWitt S. Hyde, 

Attorneys for Appello/nt. 




